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Overview  

NetSuite Inc. provides an on-demand, integrated business management application suite that offers Accounting / Enterprise Resource 
Planning (“ERP”), Customer Relationship Management (“CRM”) and Ecommerce functionality to medium-sized businesses and divisions of 
large companies. We also offer customer support and professional services related to our suite. We deliver our suite over the Internet as a 
subscription service using the software-as-a-service (“SaaS”) model.  

Our revenue has grown from $17.7 million during the year ended December 31, 2004 to $152.5 million during the year ended 
December 31, 2008. As of December 31, 2008, we had over 6,600 active customers, which we defined as companies under contract at that date 
who have used our service within the past quarter. For the years ended December 31, 2006, 2007 and 2008, the percentage of our revenue 
generated outside of North America was 14%, 18% and 19%, respectively.  

Industry Background  

The 1990s saw the widespread adoption among large enterprises of packaged business management software applications that automated a 
variety of departmental functions, such as accounting, finance, order and inventory management, human resources, sales and customer support. 
These sophisticated applications required significant cash outlays for the initial purchase and for ongoing maintenance and support. In addition, 
these applications were internally managed and maintained by enterprise customers, requiring large staffs to support complex information 
technology infrastructures. Most importantly, the applications generally were provided by multiple vendors, with each application providing only 
a departmental view of the enterprise. To gain an enterprise-wide view, organizations attempted to tie together their various incompatible 
packaged applications through long, complex and costly integration efforts. Many of these attempts failed, in whole or in part, often after 
significant delay and expense. As a consequence, many large enterprises have transitioned from multiple point products to comprehensive, 
integrated business management suites, such as those offered by Oracle and SAP, as their core business management platforms.  

Medium-sized businesses, which we defined as businesses with up to 1,000 employees, have application software requirements that are 
similar, in many respects, to large enterprises because their core business processes are substantially similar to those of large enterprises. These 
requirements include the integration of back-office activities, such as managing payroll and tracking inventory; front-office activities, including 
order management and customer support; and, increasingly, sophisticated e-commerce capabilities.  

Medium-sized businesses are generally less capable than large enterprises of performing the costly, complex and time-consuming 
integration of multiple point products from one or more vendors. As a result, medium-sized businesses can frequently derive greater benefits 
from a comprehensive business suite. Suites designed for, and broadly adopted by, large enterprises to provide a comprehensive, integrated 
platform for managing these core business processes, however, generally are not well suited to medium-sized businesses due to the complexity 
and cost of such applications.  

Recently, medium-sized businesses have begun to benefit from the development of the on-demand SaaS model. SaaS uses the Internet to 
deliver software applications from a centrally hosted computing facility to end users through a web browser. SaaS eliminates the costs associated 
with installing and maintaining applications within the customer’s information technology infrastructure. On-demand applications are generally 
licensed for a monthly, quarterly or annual subscription fee, as opposed to on-premise enterprise applications that typically require the payment 
of a much larger, upfront license fee. As a result, on-demand applications require  
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substantially less initial and ongoing investment in software, hardware and implementation services and lower ongoing support and maintenance, 
making them more affordable for medium-sized businesses.  

To date, the on-demand software model has been applied to a variety of types of business software applications, including CRM, security, 
accounting, human resources management, messaging and others, and it has been adopted by a wide variety of businesses.  

While SaaS applications have enabled medium-sized businesses to benefit from enterprise-class capabilities, most are still point products 
that require extensive, costly and time-consuming integration to work with other applications. Medium-sized businesses generally have been 
unable to purchase a comprehensive business management application suite at an affordable cost that enables them to run their businesses using 
a single system of record, provides real-time views of their operations and can be readily customized and rapidly implemented. Until NetSuite, 
we believe there was no provider of an on-demand, integrated suite of business management applications that addresses the needs of medium-
sized businesses in the comprehensive manner that Oracle and SAP address the similar needs of large enterprises.  

Our Solution  

Our comprehensive business management application suite is designed to serve as a single system for running a business. All elements of 
our application suite share the same customer and transaction data, enabling seamless, cross-departmental business process automation and real-
time monitoring of core business metrics. In addition, our integrated ERP, CRM and e-commerce capabilities provide users with real-time 
visibility and appropriate application functionality through dashboards tailored to their particular job function and access rights. Because our 
offering is delivered via the Internet, it is available wherever a user has Internet access, whether on a personal computer or a mobile device. The 
key advantages of our application suite to our customers are:  

One Integrated System for Running a Business . Our integrated business application suite provides the functionality required to automate 
the core operations of a medium-sized businesses, as well as divisions of large companies. This unified approach to managing a business enables 
companies to create cross-functional business processes; extend access to appropriate customers, partners, suppliers or other relevant 
constituencies; and efficiently share and disseminate information in real time. Our suite is designed to be easy to use, while also providing in 
depth functionality to meet the needs of our most sophisticated customers. Our customers can use our application suite to manage mission-
critical business processes, including complex ERP (finance, accounting, inventory and payroll), CRM (sales, order management, marketing and 
customer support) and e-commerce (hosting, online stores and website analytics) functions. We also have tailored our offering to the specific 
needs of customers in the wholesale/distribution, services and software industries, to better serve those customers’ distinct business requirements 
and accelerate the implementation of our offerings for customers in those industries.  

Role-Based Application Functionality and Real-Time Business Intelligence . Users access our suite through a role-based user interface, or 
dashboard that delivers specific application functionality and information appropriate for each user’s job responsibilities in a format familiar to 
them. For example, the dashboard for a salesperson would deliver functionality for managing contacts, leads and forecasts, while the dashboard 
for a warehouse manager would deliver capabilities appropriate for managing shipping, receiving and returns. These dashboards also incorporate 
sophisticated business intelligence tools that enable users to track key performance indicators, analyze operational data to identify trends, issues 
and opportunities and make decisions that can improve the performance of their business, all in real time.  

On-Demand Delivery Model . We deliver our suite over the Internet as a subscription service using the SaaS model, eliminating the need 
for customers to buy and maintain on-premise hardware and software. Our suite is designed to achieve levels of reliability, scalability and 
security for our customers that have typically only been  
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available to large enterprises with substantial information technology resources. Our architecture enables us to maintain very high levels of 
availability, scale easily as our customers grow and provide a safe and secure environment for their business-critical data and applications.  

Low Total Cost of Ownership . Our suite incorporates the functionality of multiple applications, thereby eliminating the costs associated 
with attempting to integrate disparate applications, whether managed on-premise or delivered on-demand. Our on-demand delivery model and 
our application’s ease of use and configurability significantly reduce implementation costs for hardware, software and services and the need for 
dedicated information technology personnel. Customers typically subscribe to our application suite for a quarterly or annual fee based on the 
number of users and the solutions they elect to deploy. Our subscription fees are significantly less than typical upfront costs to purchase 
perpetual licenses and our on-demand delivery system eliminates ongoing maintenance and upgrade charges.  

Rapid Implementation . Because we offer a relatively comprehensive application suite that incorporates the functionality of multiple 
applications, we significantly reduce the time and risk associated with implementing and integrating multiple point products. Our on-demand 
delivery model enables remote implementations and eliminates many of the steps associated with on-premise installations, such as purchasing 
and setting up hardware. In addition to our industry-specific offerings, our professional services organization is organized along customers’ 
industries; therefore, knowledge gained through an implementation with one customer may be applied to other customers within that industry, 
speeding implementations. Customers can implement our offerings themselves, engage our professional services organization or utilize the 
services of our partners.  

Ease of Customization and Configuration . We enable users to customize our application suite to the particular needs of their businesses. 
Our application suite can be configured by end users without software programming expertise. In contrast to traditional on-premise applications, 
as new versions of our application suite become available, each customer’s customizations and configurations are maintained with little or no 
additional effort or expense required.  

Our Business Strategy  

Our goal is to enhance our position as a leading vendor of on-demand, integrated business management application suites for medium-
sized businesses. The key elements of our strategy include:  

Expanding Our Leadership in On-Demand, Integrated Business Suites . We believe we were the first software vendor to integrate front-
office, back-office and e-commerce management capabilities into a single on-demand software suite. We intend to improve our position in the 
on-demand applications market by continuing to provide high quality offerings that encompass the enterprise-class functionality and ease-of-use 
our customers require. We also intend to leverage our position as our customers’ primary business management platform to add new and 
enhanced functionality that will help them run their businesses more efficiently and expand our presence within their organizations.  

Tailoring Our Offering to Customers’ Specific Industries . While we provide a general purpose suite applicable to all businesses, we 
believe that tailoring our application to customers’ specific industries has been and will continue to be important to our growth. We currently 
offer industry-specific editions of our service for wholesale/distribution, services and software companies. We will continue to enhance the 
capabilities of our application by further tailoring the functionality for these and other industries.  

Growing Our Customer Base and Expanding Use of Our Service Within Existing Accounts . We intend to broaden our offerings and 
expand our direct and indirect sales efforts to grow our customer base. In addition, we seek to increase ongoing subscription revenue from our 
existing customers by broadening their use of our suite, thereby increasing the number of users and modules deployed.  

Fostering the Continued Development of the NetSuite Partner Network . We provide tools and programs to foster the development of a 
network of value-added resellers, or VARs, systems integrators and independent  
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software vendors. In addition to programs that enable our partners to resell our suite, our NetSuite Business Operating System (“NS-BOS”) 
allows these partners to extend our platform by developing products of their own, including industry-specific versions of our application suite. 
We intend to continue to enhance the NS-BOS platform and establish distribution models to bring these new solutions to market.  

Addressing the Multinational Business Requirements of our Clients . Medium-sized businesses are increasingly seeking global business 
opportunities, in large part by leveraging the Internet. We believe that there is significant opportunity to address the needs of medium-sized 
businesses with multinational business operations, and we currently offer a localized version of our suite in a number of countries and languages. 
We will continue to extend our application offerings to support the requirements of multinational medium-sized businesses.  

Our Offerings  

Our main offering is NetSuite, which is designed to provide the core business management capabilities that most of our customers require. 
NetSuite, NetSuite OneWorld and NetSuite CRM+ are designed for use by most types of businesses. In addition, we offer industry-specific 
configurations for use by wholesale/distribution, services and software companies. We also sell additional on-demand application modules that 
customers can purchase to obtain additional functionality required for their specific business needs.  

NetSuite . NetSuite is targeted at medium-sized businesses and divisions of large companies, and provides a single platform for ERP, CRM 
and e-commerce capabilities. It contains a broad array of features that enable users to do their individual jobs more effectively. In addition, 
because all users are transacting business on the same database system, NetSuite can easily automate processes across departments. For example, 
when a sales representative enters an order, upon approval it automatically appears on the warehouse manager’s dashboard as an item to be 
shipped and, once the item has been shipped, it automatically appears on the finance manager’s dashboard as an item to be billed. Each customer 
can automate their key business functions across all departments, including sales, marketing, service, finance, inventory, order fulfillment, 
purchasing and employee management. As with all of our offerings, users access the application and data through a role-based user interface, or 
dashboard, tailored to deliver specific functionality and information appropriate for their position.  

NetSuite OneWorld . NetSuite OneWorld is targeted at global businesses and divisions of large companies operating in multinational and 
multi-subsidiary environments. OneWorld allows users to utilize our single platform for ERP, CRM and e-commerce capabilities in multi-
currency environments across multiple subsidiaries and legal entities. NetSuite OneWorld provides the ability to manage multiple companies or 
legal entities, with potentially different currencies, taxation rules, and reporting requirements, within a single NetSuite account. NetSuite 
OneWorld has global CRM capabilities that allow for management of multi-currency quotas, forecasts, commission payments, sales tax 
calculations and real-time reporting for everyone in a global sales organization from the local rep, to the regional vice president to the head of 
worldwide sales. Additionally, growing companies typically employ multiple sales channels for their global sales operations so NetSuite 
OneWorld allows for automation of common sales channels employed internationally including direct sales, distribution partner networks and 
Ecommerce. Additionally, marketing and customer support operations can also be managed globally using NetSuite OneWorld so processes such 
as lead routing and trouble ticket assignment can easily be handled across regions or in-country, with global customer visibility and real-time 
measurement of marketing and service operational performance.  

NetSuite CRM+ . NetSuite CRM+ is targeted at a wide range of companies, including companies larger than our traditional medium-sized 
business customers. Medium-sized businesses may use NetSuite CRM+ as an entry point into the entire suite, while larger enterprises often 
implement it as an alternative to more limited CRM offerings. This application provides traditional sales force automation, marketing 
automation, customer support and service management functionality. NetSuite CRM+ contrasts with competitive CRM products by also 
incorporating, without requiring additional integration, order management and many other ERP and e-commerce  
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capabilities. This provides users with a more comprehensive, real-time view of customer interactions than can be provided by traditional, stand-
alone CRM products, whether on-premise or on-demand. NetSuite CRM+ also offers incentive management, project tracking, website hosting 
and analytics and partner relationship management.  

Add-On Modules . We also offer advanced capabilities that are part of our integrated suite, but are typically sold separately. These modules 
allow our customers to specifically augment aspects of our suite to enhance its relevance to their businesses.  

NetSuite Industry Editions . We have configured NetSuite to meet the requirements of selected industries. Our current editions serve 
companies in the wholesale/distribution, services and software industries. Within each edition, we offer advanced industry specific functionality 
to complement our core NetSuite offering, templates of best practices and dedicated sales and professional services teams with industry-specific 
expertise.  

NetSuite Business Operating System . NS-BOS is our technology platform that allows customers, partners and developers to tailor and 
extend our suite to meet specific company, vertical and industry requirements for personalization, business processes and best practices. NS-
BOS allows partners to develop products of their own, including industry-specific versions of our application suite. NS-BOS and our 
customization environment, titled SuiteFlex, are designed to continue to operate across version upgrades without modification and include the 
following tools: SuiteBuilder, SuiteScript, SuiteTalk, SuiteScript D-Bug and SuiteBundler.  
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•   SuiteBuilder . SuiteBuilder is an integrated set of easy-to-use, point-and-click tools that enables customers to tailor NetSuite to fit 
their company and industry requirements. SuiteBuilder enables users to easily customize fields and forms and add database tables, 
without the need for additional programming. The flexibility of SuiteBuilder also allows the look, feel and content of individual 
users’  dashboards to be easily personalized.  

  

•   SuiteScript . Customers, partners and developers use SuiteScript to extend the suite with everything from simple functions to new 
business process flows and even entirely new applications. SuiteScript provides the benefits of a robust architecture and on-demand 
hosting efficiencies for interaction between our standard and custom processes. SuiteScript introduces customization and tailoring 
capabilities that allow complex processes with branching logic and time-based decision trees to be automated. SuiteScript gives 
developers access to the same software objects used to build our core application, allowing seamless extensions of the suite’s core 
functionality.  

  

•   SuiteTalk . SuiteTalk is an integration tool that utilizes simple object access protocol and standards-based web service application 
programming interfaces to integrate our suite with other applications, such as third-party vertical applications and legacy systems. 
Our suite’s single data repository, combined with SuiteTalk’s advanced integration technologies, enables our application suite to 
incorporate and leverage a wide range of data generated by our customers’ legacy applications. Developers can also use SuiteTalk to 
build add-on capabilities, such as wireless interfaces.  

  

•   SuiteScript D-Bug. SuiteScript D-Bug, the real-time, interactive debugger, enables code validation and testing as third-party 
applications run on the application server. Most if not all SaaS development environments support testing of third-party applications 
on client machines. SuiteScript D-Bug enables third-party applications to be tested in an actual server environment against live data, 
allowing developers to see and correct the behavior exhibited by the application in real-world conditions.  

  

•   SuiteBundler . SuiteBundler enables the reuse of customizations and applications built with SuiteFlex. Our value-added reseller, 
systems integration and independent software vendor partners will use SuiteBundler to package and distribute industry-specific 
extensions and customizations of NetSuite they have developed. SuiteBundler allows our partners to embed their applications, 
knowledge and industry best practices into our suite, converting professional services traditionally applicable only to an individual 
customer into a product offering that can be sold to all customers in the same industry. In addition, our customers can use 
SuiteBundler to share their SuiteFlex customizations with others.  
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OpenAir Professional Services Automation and Project Portfolio Management . In addition to NetSuite, we also offer both professional 
services automation (“PSA”) and project portfolio management (“PPM”) products through our OpenAir, Inc. (“OpenAir”) subsidiary. These 
tools, delivered in a SaaS environment, provide professional services and project-based organizations and firms advanced capabilities to capture 
and report on billable time, manage projects and resources and bill customers.  

Sales and Marketing  

Sales . We generate sales through both direct and indirect approaches, with most selling done over the phone. Our direct sales team 
consists of professionals in various locations across the United States, Europe and the Asia-Pacific region. Within these regions, our direct sales 
organization focuses on selling to medium-sized businesses and divisions of large companies. Indirect sales are produced through our 
relationships with channel partners in North America, Latin America, Europe and the Asia-Pacific region.  

Our sales process typically begins with the generation of a sales lead from a marketing program or customer referral. After the lead is 
qualified, our sales personnel conduct focused web-based demonstrations along with initial price discussions. Members of our professional 
services team are engaged as needed to offer insight around aspects of the implementation. Our sales cycle typically ranges from one to six 
months, but can vary based on the specific application, the size and complexity of the potential customer’s information technology environment 
and other factors.  

Marketing . We tailor our marketing efforts around relevant application categories, customer sizes and customer industries. As part of our 
marketing strategy, we have established a number of key programs and initiatives including online and search engine advertising, email 
campaigns and web seminars, product launch events, trade show and industry event sponsorship and participation, marketing support for channel 
partners, and referral programs.  

Japanese Majority-Owned Subsidiary . In March 2006, we established a majority-owned subsidiary in Japan, NetSuite Kabushiki Kaisha 
(“NetSuite KK”). We own this subsidiary with Transcosmos, Inc., (“TCI”), Miroku Jyoho Service Ltd., (“MJS”) and Inspire Corporation, each 
of which is a Japanese corporation. TCI and MJS have exclusive distribution rights to distribute our on-demand application suite in Japan. As of 
December 31, 2008, we owned approximately 72% of the subsidiary. Because of this majority interest, we consolidate NetSuite KK’s financial 
results, which are reflected in each revenue, cost of revenue and expense category in our consolidated statement of operations. We then record 
minority interest, which reflects the minority investors’ interest in NetSuite KK’s results. Through December 31, 2008, the operating 
performance and liquidity requirements of NetSuite KK had not been material to our results of operations or financial condition. Although we 
plan to expand our selling and marketing activities in Japan to add new customers, we believe the future liquidity requirements of NetSuite KK 
will not be significant in the near future.  

Service and Support  

Professional Services . We have developed repeatable, cost-effective consulting and implementation services to assist our customers with 
integrating and importing data from other systems, changing their business processes to take advantage of the enhanced capabilities enabled by 
our integrated suite, implementing those new business processes within their organization and configuring and customizing our application suite 
for their business processes and requirements.  

Our consulting and implementation methodology leverages the nature of our on-demand software architecture, the industry-specific 
expertise of our professional services employees and the design of our platform to simplify, streamline and expedite the implementation process. 
We generally employ a joint staffing model for implementation projects whereby we involve the customer more actively in the implementation 
process than  
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traditional software companies. We believe this better prepares our customers to support the application throughout their use of our service. In 
addition, because our service is on-demand, our professional services employees can remotely configure our application for most customers 
based on telephonic consultations. Our consulting and implementation services are generally offered on a fixed price basis. Our network of 
partners also provides professional services to our customers.  

Client Support . Our technical support organization, with personnel in Canada and Asia, offers support 24 hours a day, seven days a week. 
Our system allows for skills-based and time zone-based routing to address general and technical inquiries across all aspects of our services. For 
our direct customers, we offer tiered customer support programs depending upon the service needs of our customers’ deployments. Support 
contracts typically have a one-year term. For customers purchasing through resellers, primary product support is provided by our resellers, with 
escalation support provided by us.  

Training . We offer a variety of training services through our training resource, NetSuite University, to facilitate the successful adoption of 
our suite throughout the customer’s organization.  

Operations, Technology and Development  

Our customers rely on our application suite to run their businesses, and, as a result, we need to ensure the availability of our service. We 
have developed our infrastructure with the goal of maximizing the availability of our application, which is hosted on a highly-scalable network 
located in a secure third-party facility. We host the NetSuite application and serve our customers primarily from a single data center facility with 
SAVVIS Communications Corporation, (“SAVVIS”), located in California. Our OpenAir applications are hosted from a separate SAVVIS data 
center located in Massachusetts. Our hosting operations incorporate industry-standard hardware, the Linux open-source operating system and 
Oracle databases and application servers into a flexible, scalable architecture. Elements of our application suite’s infrastructure can be replaced 
or added with no interruption in service, helping to ensure that the failure of any single device will not cause a broad service outage.  

Our single-instance, multi-tenant architecture allows us to provide our customers with enterprise-class capabilities, high quality of service, 
scalability and security, all at an affordable price. Our architecture enables us to host multiple smaller customers on a single x86 server while 
preserving the ability to migrate any customer to its own server without interruption or alteration when the customers’ growth and business needs 
require it. In addition to the enhanced flexibility and scalability our architecture provides, it also is designed to work on inexpensive, industry-
standard hardware, thereby providing us a significant cost advantage that is reflected in the pricing we are able to offer our customers.  

Unlike other SaaS companies that deploy major new releases to all customers at once, we roll out all major releases and many upgrades of 
our application suite to only a portion of our customer base at any one time. This “phased release process” is designed to allow us to mitigate the 
impact of major changes and new releases, ensuring that any potential issues affect only a portion of our customers before they are addressed.  

The combination of our hosting infrastructure, flexible architecture and phased release process enables us to offer a service level 
commitment to our customers of 99.5% uptime per period, excluding designated periods of maintenance. Under the terms of this commitment, 
we offer to credit a full month’s service fees for any period in which we do not meet this service level.  

Product development expenses were $20.7 million, $23.7 million and $21.5 million during the years ended December 31, 2006, 2007 and 
2008, respectively. In developing our service offerings, we rely on customer feedback and spend significant time with our customers in formal 
user testing sessions as well as less formal “ride-alongs” and customer roundtables. We use the NetSuite service to track customer interest in 
service enhancements and actual work done on these enhancements. We develop our offerings using Java and the Oracle  
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database on the server and AJAX on the client with a goal of making our service scalable, high performance, robust and easy to use. Finally, we 
expose many of our internal development tools to third party developers via SuiteFlex to allow extensions to the service that mirror the built-in 
capabilities we develop internally. Our use of the Oracle database is pursuant to various software license agreements with Oracle USA, Inc., an 
affiliate of Oracle Corporation. Lawrence J. Ellison, who beneficially owns a majority of our common stock, is the Chief Executive Officer, a 
principal stockholder and a director of Oracle Corporation. See Note 17 to our Consolidated Financial Statements for a further description of this 
software license agreement.  

Customers  

As of December 31, 2008, we served over 6,600 active customers, which we define as companies under contract at that date who have used 
our service within the past quarter. Our customers are diverse in size and type across a wide variety of industries, with a focus on medium-sized 
businesses and divisions of large companies. In 2008, the top 10 industries in which our customers operated, as measured by our recognized 
revenue, were as follows: Distribution & Wholesale; Professional, Consulting and Other Services; Computer Software; e-Commerce & Retail; 
Manufacturing; Computer & IT Services; Telecommunications Services; Financial Services; Healthcare Services; and Education. We had 
customers in approximately 80 countries in 2008. No single customer accounted for more than 3% of our revenue in 2006, 2007 or 2008.  

Competition  

We compete with a broad array of ERP, CRM and e-commerce companies. Our markets are highly competitive, fragmented and subject to 
rapid changes in technology. Many of our potential customers are seeking their first packaged ERP, CRM or e-commerce application and, as 
such, evaluate a wide range of alternatives during their purchase process. Although we believe that none of our larger competitors currently offer 
an on-demand comprehensive business management suite, we face significant competition within each of our markets from companies with 
broad product suites and greater name recognition and resources than we have, as well as smaller companies focused on specialized solutions. In 
addition, some of our larger competitors have announced plans to launch new products that could compete more closely with our on-demand 
application suite. Internationally, we face competition from local companies as well as larger competitors, each of which has products tailored 
for those local markets. To a lesser extent, we compete with internally developed and maintained solutions. Our current principal competitors 
include Epicor Software Corporation, Intuit Inc., Microsoft Corporation, SAP, The Sage Group plc and salesforce.com, inc.  

We believe the principal competitive factors in our markets include:  
   

   

   

   

   

   

   

   

We believe that we compete favorably with most of our competitors on the basis of each of the factors listed above, except that certain of 
our competitors have greater sales, marketing and financial resources, more extensive geographic presence and greater name recognition than we 
do. In addition, although we have extended  
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  •   service breadth and functionality;  
  •   service performance, security and reliability;  
  •   ability to tailor and customize services for a specific company, vertical or industry;  
  •   ease of use;  
  •   speed and ease of deployment, integration and configuration;  
  •   total cost of ownership, including price and implementation and support costs;  
  •   sales and marketing approach; and  
  •   financial resources and reputation of the vendor.  
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the number of applications we have introduced for specific vertical markets, we may be at a disadvantage in certain vertical markets compared to 
certain of our competitors. We may face future competition in our markets from other large, established companies, as well as from emerging 
companies. In addition, we expect that there is likely to be continued consolidation in our industry that could lead to increased price competition 
and other forms of competition.  

Intellectual Property  

Our success depends upon our ability to protect our core technology and intellectual property. To accomplish this, we rely on a 
combination of intellectual property rights, including trade secrets, patents, copyrights and trademarks, as well as customary contractual 
protections. We view our trade secrets and know-how as a significant component of our intellectual property assets, as we have spent years 
designing and developing our on-demand, integrated application suite, which we believe differentiates us from our competitors.  

As of December 31, 2008, we had eight U.S. and no foreign pending patent applications. We do not know whether any of our pending 
patent applications will result in the issuance of patents or whether the examination process will require us to narrow our claims. Even if granted, 
there can be no assurance that these pending patent applications will provide us with protection.  

We have a number of registered and unregistered trademarks. We maintain a policy requiring our employees, consultants and other third 
parties to enter into confidentiality and proprietary rights agreements and to control access to software, documentation and other proprietary 
information.  

In addition, we license third-party technologies that are incorporated into some elements of our services. Licenses of third-party 
technologies may not continue to be available to us at a reasonable cost, or at all. The steps we have taken to protect our intellectual property 
rights may not be adequate. Third parties may infringe or misappropriate our proprietary rights. Competitors may also independently develop 
technologies that are substantially equivalent or superior to the technologies we employ in our services. Failure to protect our proprietary rights 
adequately could significantly harm our competitive position and operating results.  

The software and technology industries are characterized by the existence of a large number of patents, copyrights, trademarks and trade 
secrets and by frequent litigation based on allegations of infringement or other violations of intellectual property rights. As we face increasing 
competition, the possibility of intellectual property rights claims against us grows. Many of our service agreements require us to indemnify our 
customers for certain third-party intellectual property infringement claims, which would increase our costs as a result of defending those claims 
and might require that we pay damages if there were an adverse ruling in any such claims. We, and certain of our customers, have in the past 
received correspondence from third parties alleging that certain of our services, or customers’ use of our services, violate these third parties’ 
patent rights. These types of correspondence and future claims could harm our relationships with our customers and might deter future customers 
from subscribing to our services.  

With respect to any intellectual property rights claim against us or our customers, we may have to pay damages or stop using technology 
found to be in violation of a third party’s rights. We may have to seek a license for the technology, which may not be available on reasonable 
terms, significantly increase our operating expenses or require us to restrict our business activities in one or more respects. The technology also 
may not be available for license to us at all. As a result, we may be required to develop alternative non-infringing technology, which could 
require significant effort and expense.  

Employees  

As of December 31, 2008 we had 971 employees. We also engage a number of independent contractors and consultants.  
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None of our employees is represented by a labor union with respect to his or her employment with us. We have not experienced any work 
stoppages, and we consider our relations with our employees to be good. Our future success will depend upon our ability to attract and retain 
qualified personnel. Competition for qualified personnel remains intense and we may not be successful in retaining our key employees or 
attracting skilled personnel.  

Available Information  

You can obtain copies of our Form 10-K, Quarterly Reports on Form 10-Q, Current Reports on Form 8-K, and other filings with the 
Securities and Exchange Commission (“SEC”), and all amendments to these filings, free of charge from our Web site at 
http://www.netsuite.com/investors as soon as reasonably practicable following our filing of any of these reports with the SEC. You can also 
obtain copies free of charge by contacting our Investor Relations department at our corporate headquarters. The information found on our 
website is not a part of this or any other report we file with or furnish to the SEC.  

You can also read and copy any materials we file with the SEC at the SEC’s Public Reference Room at 100 F Street, N.E., Washington, 
DC 20549. You can obtain additional information about the operation of the Public Reference Room by calling the SEC at 1-800-SEC-0330. In 
addition, the SEC maintains a website ( http://www.sec.gov ) that contains reports, proxy and information statements, and other information 
regarding issuers that file electronically with the SEC, including us.  

Executive Officers of the Registrant  

Our current executive officers, and their ages and positions as of February 28, 2009, are set forth below:  
   

Zachary Nelson has served as a director since July 2002 and as our President and Chief Executive Officer since January 2003. Prior to 
that, Mr. Nelson served as our President and Chief Operating Officer from July 2002 to January 2003. From March 1996 to October 2001, 
Mr. Nelson was employed by Network Associates, Inc. (now McAfee, Inc.), an enterprise security software company. While at Network 
Associates, Mr. Nelson held positions including Chief Strategy Officer of Network Associates and President and Chief Executive Officer of 
MyCIO.com, a subsidiary that provided on-demand software security services. From 1992 to 1996, he held various positions, including Vice 
President of Worldwide Marketing at Oracle Corporation, an enterprise software company. He holds B.S. and M.A. degrees from Stanford 
University.  

Evan M. Goldberg co-founded our company in 1998 and has served as Chairman of our Board of Directors and as our Chief Technology 
Officer since January 2003. From October 1998 through January 2003, Mr. Goldberg held various positions with us, including President and 
Chief Executive Officer and Chief Technology Officer. Prior to joining us, Mr. Goldberg founded mBed Software, Inc., a software company 
focused on multimedia tools for website developers, where he served as Chief Executive Officer from November 1995 to September 1998. From 
August 1987 to November 1995, Mr. Goldberg held various positions in product development at Oracle Corporation, including Vice President of 
Development in the New Media Division. Mr. Goldberg holds a B.A. from Harvard College.  
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Name    Age    Position(s) 

Zachary Nelson     47    President, Chief Executive Officer and Director 
Evan M. Goldberg     42    Chief Technology Officer and Chairman of the Board 
James McGeever     42    Chief Financial Officer 
Timothy Dilley     49    Executive Vice President, Services 
James Ramsey     36    Senior Vice President, Worldwide Sales and Distribution 
Douglas P. Solomon     42    Senior Vice President, General Counsel and Secretary 
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James McGeever has served as our Chief Financial Officer since June 2000. Mr. McGeever served as our Director of Finance from 
January 2000 to June 2000. Prior to joining us, Mr. McGeever was the controller of Clontech Laboratories, Inc., a privately held biotechnology 
company from 1998 to 2000 and the corporate controller at Photon Dynamics, Inc., a capital equipment maker from 1994 to 1998. 
Mr. McGeever holds a B.Sc. from the London School of Economics. Mr. McGeever has qualified as a chartered accountant in the United 
Kingdom.  

Timothy Dilley has served as our Executive Vice President, Services since December 2006. Prior to joining us, Mr. Dilley served as 
Senior Vice President of Global Customer Services at Informatica Corporation, an enterprise software company, from December 1998 until 
December 2006. He holds a B.S. from California State University at Fresno.  

James Ramsey has served as our Senior Vice President, Worldwide Sales and Distribution since February 2009. Mr. Ramsey served as 
our Senior Vice President, Worldwide Sales from January 2008 until February 2009. From September 2003 to December 2007, Mr. Ramsey has 
held several positions with us, including Senior Vice President of the America’s. Prior to joining NetSuite, Mr. Ramsey worked for Oracle 
Corporation from July 1995 to September 2003. Mr. Ramsey held various positions in the sales organization at Oracle including Director of 
Midmarket Sales Canada and Central U.S., and Director of the West. Mr. Ramsey holds a B.A degree in Psychology from the University of 
Denver, in Denver, Colorado.  

Douglas P. Solomon has served as our Senior Vice President, General Counsel and Secretary since July 2008. Mr. Solomon served as our 
Vice President, Legal & Corporate Affairs from November 2006 to July 2008 and has been our Secretary since January 2007. Prior to joining us, 
Mr. Solomon served in senior legal and management roles at Openwave Systems Inc., a software company, from April 2000 through March 
2006, including Vice President, Legal & Corporate Affairs. He holds a B.A. from the University of Michigan and a J.D. from Harvard Law 
School.  
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A description of the risks and uncertainties associated with our business is set forth below. If any of such risks and uncertainties actually 
occurs, our business, financial condition or operating results could differ materially from the plans, projections and other forward-looking 
statements included in the section titled “Management’s Discussion and Analysis of Financial Condition and Results of Operations” and 
elsewhere in this report and in our other public filings. In addition, if any of the following risks and uncertainties, or if any other risks and 
uncertainties, actually occurs, our business, financial condition or operating results could be harmed substantially, which could cause the 
market price of our stock to decline, perhaps significantly.  

Risks Related to Our Business  

Continued adverse economic conditions or reduced investments in on-demand applications and information technology spending may harm 
our business.  

Our business depends on the overall demand for on-demand applications and information technology spending and on the economic health 
and general willingness of our current and prospective customers to make capital commitments. If the conditions in the U.S. and global 
economic environment remain uncertain or continue to be volatile, or if they deteriorate further, our business, operating results, and financial 
condition may be materially adversely affected. Continued weak or volatile economic conditions, or a reduction in spending for on-demand 
applications and information technology even if economic conditions improve, would likely harm our business and operating results in a number 
of ways, including longer sales cycles, extended payment terms, lower prices for our products and services, reduced sales, and lower customer 
retention rates.  

We have a history of losses and we may not achieve profitability in the future.  

We have not been profitable on a generally accepted accounting principles (“GAAP”) basis during any quarterly or annual period since our 
formation. We experienced a net loss of $15.9 million for the year ended December 31, 2008. As of that date, our accumulated deficit was 
$260.8 million. We expect to make significant future expenditures related to the development and expansion of our business. In addition, as a 
public company, we are incurring significant legal, accounting and other expenses that we did not incur as a private company. As a result of 
these increased expenditures, we will have to generate and sustain increased revenue to achieve and maintain future profitability. While 
historically our revenue has grown, this growth may not be sustainable and we may not achieve sufficient revenue to achieve or maintain 
profitability. We may incur significant losses in the future for a number of reasons, including due to the other risks described in this Annual 
Report, and we may encounter unforeseen expenses, difficulties, complications and delays and other unknown factors. Accordingly, we may not 
be able to achieve or maintain profitability and we may continue to incur significant losses for the foreseeable future.  

Our customers are medium-sized businesses and divisions of large companies, which may result in increased costs as we attempt to reach, 
acquire and retain customers.  

We market and sell our application suite to medium-sized businesses and divisions of large companies. To grow our revenue quickly, we 
must add new customers, sell additional services to existing customers and encourage existing customers to renew their subscriptions. However, 
selling to and retaining medium-sized businesses can be more difficult than selling to and retaining large enterprises because medium-sized 
business customers:  
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ITEM 1A.  RISK FACTORS 

  •   are more price sensitive;  
  •   are more difficult to reach with broad marketing campaigns;  
  •   have high churn rates in part because of the nature of their businesses;  
  •   often lack the staffing to benefit fully from our application suite’s rich feature set; and  
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If we are unable to cost-effectively market and sell our service to our target customers, our ability to grow our revenue quickly and become 
profitable will be harmed.  

Our business depends substantially on customers renewing, upgrading and expanding their subscriptions for our services. Any decline in our 
customer renewals, upgrades and expansions would harm our future operating results.  

We sell our application suite pursuant to service agreements that are generally one year in length. Our customers have no obligation to 
renew their subscriptions after their subscription period expires, and these subscriptions may not be renewed at the same or higher levels. 
Moreover, under specific circumstances, our customers have the right to cancel their service agreements before they expire. In addition, in the 
first year of a subscription, customers often purchase a higher level of professional services than they do in renewal years. As a result, our ability 
to grow is dependent in part on customers purchasing additional subscriptions and modules after the first year of their subscriptions. We have 
limited historical data with respect to rates of customer subscription renewals, upgrades and expansions so we may not accurately predict future 
trends in customer renewals. Our customers’ renewal rates may decline or fluctuate because of several factors, including their satisfaction or 
dissatisfaction with our services, the prices of our services, the prices of services offered by our competitors or reductions in our customers’ 
spending levels due to the macroeconomic environment or other factors. If our customers do not renew their subscriptions for our services, 
renew on less favorable terms, or do not purchase additional functionality or subscriptions, our revenue may grow more slowly than expected or 
decline and our profitability and gross margin may be harmed.  

Our services are delivered primarily out of a single data center. Any disruption of service at this facility could interrupt or delay our ability to 
deliver our service to our customers.  

We host our services and serve our customers primarily from a third-party data center facility with SAVVIS located in California. We do 
not control the operation of this facility. This facility is vulnerable to damage or interruption from earthquakes, hurricanes, floods, fires, terrorist 
attacks, power losses, telecommunications failures and similar events. Our data facility is located in an area known for seismic activity, 
increasing our susceptibility to the risk that an earthquake could significantly harm the operations of this facility. It also could be subject to 
break-ins, computer viruses, sabotage, intentional acts of vandalism and other misconduct.  

The occurrence of a natural disaster or an act of terrorism, a decision to close the facilities without adequate notice or other unanticipated 
problems could result in lengthy interruptions in our services. We currently operate and maintain an offsite facility for customers who 
specifically pay for accelerated disaster recovery services. For customers who do not pay for such services, although we maintain tape backups 
of their data, we do not operate or maintain a separate disaster recovery facility, which may increase delays in the restoration of our service for 
those customers.  

Our data center facility provider has no obligation to renew its agreement with us on commercially reasonable terms, or at all. If we are 
unable to renew our agreement with the facility provider on commercially reasonable terms or if in the future we add additional data center 
facility providers, we may experience costs or downtime in connection with the transfer to, or the addition of, a new data center facility.  

Any errors, defects, disruptions or other performance problems with our services could harm our reputation and may damage our 
customers’ businesses. Interruptions in our services might reduce our revenue, cause us to issue credits to customers, subject us to potential 
liability, cause customers to terminate their subscriptions and harm our renewal rates.  
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•   often require higher sales, marketing and support expenditures by vendors that sell to them per revenue dollar generated for those 

vendors.  
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We may become liable to our customers and lose customers if we have defects or disruptions in our service or if we provide poor service.  

Because we deliver our application suite as a service, errors or defects in the software applications underlying our service, or a failure of 
our hosting infrastructure, may make our service unavailable to our customers. Since our customers use our suite to manage critical aspects of 
their business, any errors, defects, disruptions in service or other performance problems with our suite, whether in connection with the day-to-
day operation of our suite, upgrades or otherwise, could damage our customers’ businesses. If we have any errors, defects, disruptions in service 
or other performance problems with our suite, customers could elect not to renew, or delay or withhold payment to us, we could lose future sales 
or customers may make warranty claims against us, which could result in an increase in our provision for doubtful accounts, an increase in 
collection cycles for accounts receivable or costly litigation.  

The market for on-demand applications may develop more slowly than we expect.  

Our success will depend, to a large extent, on the willingness of medium-sized businesses to accept on-demand services for applications 
that they view as critical to the success of their business. Many companies have invested substantial effort and financial resources to integrate 
traditional enterprise software into their businesses and may be reluctant or unwilling to switch to a different application or to migrate these 
applications to on-demand services. Other factors that may affect market acceptance of our application include:  
   

   

   

   

   

   

   

   

The market for these services may not develop further, or may develop more slowly than we expect, either of which would harm our 
business.  

If our security measures are breached and unauthorized access is obtained to a customer’s data, we may incur significant liabilities, our 
service may be perceived as not being secure and customers may curtail or stop using our suite.  

The services we offer involve the storage of large amounts of our customers’ sensitive and proprietary information. If our security 
measures are breached as a result of third-party action, employee error, malfeasance or otherwise, and someone obtains unauthorized access to 
our customers’ data, we could incur significant liability to our customers and to individuals or businesses whose information was being stored by 
our customers, our business may suffer and our reputation will be damaged. Because techniques used to obtain unauthorized access to, or to 
sabotage, systems change frequently and generally are not recognized until launched against a target, we may be unable to anticipate these 
techniques or to implement adequate preventive measures. If an actual or perceived breach of our security occurs, the market perception of the 
effectiveness of our security measures could be harmed and we could lose sales and customers. Such an actual or perceived breach could also 
cause a significant and rapid decline in our stock price.  
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  •   the security capabilities, reliability and availability of on-demand services;  
  •   customer concerns with entrusting a third party to store and manage their data, especially confidential or sensitive data;  
  •   our ability to minimize the time and resources required to implement our suite;  
  •   our ability to maintain high levels of customer satisfaction;  
  •   our ability to implement upgrades and other changes to our software without disrupting our service;  
  •   the level of customization or configuration we offer;  
  •   our ability to provide rapid response time during periods of intense activity on customer websites; and  
  •   the price, performance and availability of competing products and services.  
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We provide service level commitments to our customers, which could cause us to issue credits for future services if the stated service levels 
are not met for a given period and could significantly harm our revenue.  

Our customer agreements provide service level commitments. If we are unable to meet the stated service level commitments or suffer 
extended periods of unavailability for our service, we may be contractually obligated to provide these customers with credits for future services. 
Our revenue could be significantly impacted if we suffer unscheduled downtime that exceeds the allowed downtimes under our agreements with 
our customers. In light of our historical experience with meeting our service level commitments, we do not currently have any reserves on our 
balance sheet for these commitments. Our service level commitment to all customers is 99.5% uptime per period, excluding scheduled 
maintenance. The failure to meet this level of service availability may require us to credit qualifying customers for the value of an entire month 
of their subscription fees, not just the value of the subscription fee for the period of the downtime. As a result, a failure to deliver services for a 
relatively short duration could cause us to issue these credits to all qualifying customers. Any extended service outages could harm our 
reputation, revenue and operating results.  

We have experienced rapid growth in recent periods. If we fail to manage our growth effectively, we may be unable to execute our business 
plan, maintain high levels of service or address competitive challenges adequately.  

We have increased our annual revenue from $17.7 million during the year ended December 31, 2004 to $152.5 million during the year 
ended December 31, 2008. We have increased our number of full-time employees from 296 at December 31, 2004 to 971 at December 31, 2008.  

Our expansion has placed, and our anticipated growth may continue to place, a significant strain on our managerial, administrative, 
operational, financial and other resources. We intend to further expand our overall business, customer base, headcount and operations. We also 
intend to continue expanding our operations internationally. Creating a global organization and managing a geographically dispersed workforce 
will require substantial management effort and significant additional investment in our infrastructure. We will be required to continue to improve 
our operational, financial and management controls and our reporting procedures and we may not be able to do so effectively. As such, we may 
be unable to manage our expenses effectively in the future, which may negatively impact our gross margin or operating expenses in any 
particular quarter.  

Our quarterly operating results may fluctuate in the future. As a result, we may fail to meet or exceed the expectations of research analysts or 
investors, which could cause our stock price to decline.  

Our quarterly and annual operating results may fluctuate as a result of a variety of factors, many of which are outside of our control. A 
decline in general macroeconomic conditions could adversely affect our customers’ ability or willingness to purchase our application suite, 
which could adversely affect our operating results or financial outlook. Fluctuations in our quarterly operating annual results or financial outlook 
may also be due to a number of additional factors, including the risks and uncertainties discussed elsewhere in this Annual Report.  

Fluctuations in our operating results could cause our stock price to decline rapidly, may lead analysts to change their long-term model for 
valuing our common stock, may impact our ability to retain or attract key personnel, or cause other unanticipated issues. If our operating results 
or financial outlook fall below the expectations of research analysts or investors, the price of our common stock could decline substantially.  

We believe that our revenue and operating results may vary significantly in the future and that period-to-period comparisons of our 
operating results may not be meaningful. You should not rely on the results of one quarter as an indication of future performance.  

Our limited operating history makes it difficult to evaluate our current business and future prospects, and may increase the risk of your 
investment.  

Our company has been in existence since 1998, and much of our growth has occurred since 2004, with our revenue increasing from 
$17.7 million during the year ended December 31, 2004 to $152.5 million during the  
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year ended December 31, 2008. Our limited operating history may make it difficult to evaluate our current business and our future prospects. We 
have encountered and will continue to encounter risks and difficulties frequently experienced by growing companies in rapidly changing 
industries. If we do not address these risks successfully, our business may be harmed.  

The market in which we participate is intensely competitive, and if we do not compete effectively, our operating results may be harmed.  

The markets for ERP, CRM and Ecommerce applications are intensely competitive and rapidly changing with relatively low barriers to 
entry. With the introduction of new technologies and market entrants, we expect competition to intensify in the future. In addition, pricing 
pressures and increased competition generally could result in reduced sales, reduced margin or the failure of our service to achieve or maintain 
more widespread market acceptance. Often we compete to sell our application suite against existing systems that our potential customers have 
already made significant expenditures to install. Competition in our market is based principally upon service breadth and functionality; service 
performance, security and reliability; ability to tailor and customize services for a specific company, vertical or industry; ease of use of the 
service; speed and ease of deployment, integration and configuration; total cost of ownership, including price and implementation and support 
costs; professional services implementation; and financial resources of the vendor.  

We face competition from both traditional software vendors and SaaS providers. Our principal competitors include Epicor Software 
Corporation, Intuit Inc., Microsoft Corporation, SAP, The Sage Group plc and salesforce.com, inc. Many of our actual and potential competitors 
enjoy substantial competitive advantages over us, such as greater name recognition, longer operating histories, more varied products and services 
and larger marketing budgets, as well as substantially greater financial, technical and other resources. In addition, many of our competitors have 
established marketing relationships and access to larger customer bases, and have major distribution agreements with consultants, system 
integrators and resellers. If we are not able to compete effectively, our operating results will be harmed.  

Our brand name and our business may be harmed by aggressive marketing strategies of our competitors.  

Because of the early stage of development of our markets, we believe that building and maintaining brand recognition and customer 
goodwill is critical to our success. Our efforts in this area have, on occasion, been complicated by the marketing efforts of our competitors, 
which may include incomplete, inaccurate and false statements about our company and our services that could harm our business. Our ability to 
respond to our competitors’ misleading marketing efforts may be limited under certain circumstances by legal prohibitions on permissible public 
communications by us as a public company.  

Many of our customers are price sensitive, and if the prices we charge for our services are unacceptable to our customers, our operating 
results will be harmed.  

Many of our customers are price sensitive, and we have limited experience with respect to determining the appropriate prices for our 
services. As the market for our services matures, or as new competitors introduce new products or services that compete with ours, we may be 
unable to renew our agreements with existing customers or attract new customers at the same price or based on the same pricing model as 
previously used. As a result, it is possible that competitive dynamics in our market may require us to change our pricing model or reduce our 
prices, which could harm our revenue, gross margin and operating results.  

If we are unable to develop new services or sell our services into new markets, our revenue growth will be harmed and we may not be able to 
achieve profitability.  

Our ability to attract new customers and increase revenue from existing customers will depend in large part on our ability to enhance and 
improve our existing application suite and to introduce new services and sell into  
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new markets. The success of any enhancement or new service depends on several factors, including the timely completion, introduction and 
market acceptance of the enhancement or service. Any new service we develop or acquire may not be introduced in a timely or cost-effective 
manner and may not achieve the broad market acceptance necessary to generate significant revenue. Any new markets into which we attempt to 
sell our application, including new vertical markets and new countries or regions, may not be receptive. If we are unable to successfully develop 
or acquire new services, enhance our existing services to meet customer requirements or sell our services into new markets, our revenue will not 
grow as expected and we may not be able to achieve profitability.  

Because we are a global organization and our long-term success depends, in part, on our ability to expand the sales of our services to 
customers located outside of the United States, our business is susceptible to risks associated with international sales and operations.  

We currently maintain offices outside of the United States and have sales personnel or independent consultants in several countries. 
Approximately one quarter of our employees are located in an office in the Philippines. We have limited experience operating in foreign 
jurisdictions and are rapidly building our international operations. Managing a global organization is difficult, time consuming and expensive. 
Our inexperience in operating our business outside of the United States increases the risk that any international expansion efforts that we may 
undertake will not be successful. In addition, conducting international operations subjects us to new risks that we have not generally faced in the 
United States. These risks include:  
   

   

   

   

   

   

   

   

   

   

   

Operating in international markets also requires significant management attention and financial resources. The investment and additional 
resources required to establish operations and manage growth in other countries may not produce desired levels of revenue or profitability.  

We rely on third-party software, including Oracle database software, that may be difficult to replace or which could cause errors or failures 
of our service that could lead to lost customers or harm to our reputation.  

We rely on software licensed from third parties to offer our service, including database software from Oracle. This software may not 
continue to be available to us on commercially reasonable terms, or at all. Any loss of the right to use any of this software could result in delays 
in the provisioning of our service until equivalent technology is either developed by us, or, if available, is identified, obtained and integrated, 
which  
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•   localization of our services, including translation into foreign languages and adaptation for local practices and regulatory 

requirements;  
  •   lack of familiarity with and unexpected changes in foreign regulatory requirements;  
  •   longer accounts receivable payment cycles and difficulties in collecting accounts receivable;  
  •   difficulties in managing and staffing international operations;  
  •   fluctuations in currency exchange rates;  

  
•   potentially adverse tax consequences, including the complexities of foreign value added tax systems and restrictions on the 

repatriation of earnings;  
  •   dependence on certain third parties, including channel partners with whom we do not have extensive experience;  
  •   the burdens of complying with a wide variety of foreign laws and legal standards;  
  •   increased financial accounting and reporting burdens and complexities;  
  •   political, social and economic instability abroad, terrorist attacks and security concerns in general; and  
  •   reduced or varied protection for intellectual property rights in some countries.  
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could harm our business. Any errors or defects in third-party software could result in errors or a failure of our service which could harm our 
business.  

Assertions by a third party that we infringe its intellectual property, whether successful or not, could subject us to costly and time-consuming 
litigation or expensive licenses.  

The software and technology industries are characterized by the existence of a large number of patents, copyrights, trademarks and trade 
secrets and by frequent litigation based on allegations of infringement or other violations of intellectual property rights. As we face increasing 
competition, the possibility of intellectual property rights claims against us may grow. Our technologies may not be able to withstand any third-
party claims or rights against their use. Additionally, although we have licensed from other parties proprietary technology covered by patents, we 
cannot be certain that any such patents will not be challenged, invalidated or circumvented. Furthermore, many of our service agreements require 
us to indemnify our customers for certain third-party intellectual property infringement claims, which could increase our costs as a result of 
defending such claims and may require that we pay damages if there were an adverse ruling related to any such claims. These types of claims 
could harm our relationships with our customers, may deter future customers from subscribing to our services or could expose us to litigation for 
these claims. Even if we are not a party to any litigation between a customer and a third party, an adverse outcome in any such litigation could 
make it more difficult for us to defend our intellectual property in any subsequent litigation in which we are a named party.  

Any intellectual property rights claim against us or our customers, with or without merit, could be time-consuming, expensive to litigate or 
settle and could divert management attention and financial resources. An adverse determination also could prevent us from offering our suite to 
our customers and may require that we procure or develop substitute services that do not infringe.  

For any intellectual property rights claim against us or our customers, we may have to pay damages or stop using technology found to be in 
violation of a third party’s rights. We may have to seek a license for the technology, which may not be available on reasonable terms, if at all, 
may significantly increase our operating expenses or may require us to restrict our business activities in one or more respects. As a result, we 
may also be required to develop alternative non-infringing technology, which could require significant effort and expense.  

Our success depends in large part on our ability to protect and enforce our intellectual property rights.  

We rely on a combination of patent, copyright, service mark, trademark and trade secret laws, as well as confidentiality procedures and 
contractual restrictions, to establish and protect our proprietary rights, all of which provide only limited protection. We cannot assure you that 
any patents will issue from our currently pending patent applications in a manner that gives us the protection that we seek, if at all, or that any 
future patents issued to us will not be challenged, invalidated or circumvented. We do not have any issued patents and currently have eight patent 
applications pending. Any patents that may issue in the future from pending or future patent applications may not provide sufficiently broad 
protection or they may not prove to be enforceable in actions against alleged infringers. Also, we cannot assure you that any future service mark 
or trademark registrations will be issued for pending or future applications or that any registered service marks or trademarks will be enforceable 
or provide adequate protection of our proprietary rights.  

We endeavor to enter into agreements with our employees and contractors and agreements with parties with whom we do business to limit 
access to and disclosure of our proprietary information. The steps we have taken, however, may not prevent unauthorized use or the reverse 
engineering of our technology. Moreover, others may independently develop technologies that are competitive to ours or infringe our intellectual 
property. Enforcement of our intellectual property rights also depends on our successful legal actions against these infringers, but these actions 
may not be successful, even when our rights have been infringed.  

Furthermore, effective patent, trademark, service mark, copyright and trade secret protection may not be available in every country in 
which our services are available. In addition, the legal standards relating to the  
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validity, enforceability and scope of protection of intellectual property rights in Internet-related industries are uncertain and still evolving.  

If we fail to maintain proper and effective internal controls, our ability to produce accurate and timely financial statements could be 
impaired and investors’ views of us could be harmed.  

Ensuring that we have adequate internal financial and accounting controls and procedures in place so that we can produce accurate 
financial statements on a timely basis is a costly and time-consuming effort that needs to be re-evaluated frequently. Our internal control over 
financial reporting is a process designed to provide reasonable assurance regarding the reliability of financial reporting and the preparation of 
financial statements in accordance with generally accepted accounting principles. Although we have completed the process of documenting, 
reviewing and improving our internal controls and procedures for compliance with Section 404 of the Sarbanes-Oxley Act of 2002, which 
requires annual management assessment of the effectiveness of our internal control over financial reporting and a report by our independent 
auditors on our internal control over financial reporting for the year ending December 31, 2008, there can be no assurances that control 
deficiencies will not be identified in the future.  

Implementing any additional required changes to our internal controls may distract our officers and employees, entail substantial costs to 
modify our existing processes and add personnel and take significant time to complete. These changes may not, however, be effective in 
maintaining the adequacy of our internal controls. Any failure to maintain that adequacy, or consequent inability to produce accurate financial 
statements on a timely basis, could increase our operating costs and harm our business. In addition, investors’ perceptions that our internal 
controls are inadequate or that we are unable to produce accurate financial statements on a timely basis may harm our stock price and make it 
more difficult for us to effectively market and sell our service to new and existing customers.  

Because we recognize subscription revenue over the term of the applicable agreement, the lack of subscription renewals or new service 
agreements may not be reflected immediately in our operating results.  

The majority of our quarterly revenue is attributable to service agreements entered into during previous quarters. A decline in new or 
renewed service agreements in any one quarter will not be fully reflected in our revenue in that quarter but will harm our revenue in future 
quarters. As a result, the effect of significant downturns in sales and market acceptance of our services in a particular quarter may not be fully 
reflected in our operating results until future periods. Our subscription model also makes it difficult for us to rapidly increase our revenue 
through additional sales in any period, because revenue from new customers must be recognized over the applicable subscription term.  

Material defects or errors in the software we use to deliver our services could harm our reputation, result in significant costs to us and impair 
our ability to sell our services.  

The software applications underlying our services are inherently complex and may contain material defects or errors, particularly when 
first introduced or when new versions or enhancements are released. We have from time to time found defects in our service, and new errors in 
our existing service may be detected in the future. Any defects that cause interruptions to the availability of our services could result in:  
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  •   a reduction in sales or delay in market acceptance of our services;  
  •   sales credits or refunds to our customers;  
  •   loss of existing customers and difficulty in attracting new customers;  
  •   diversion of development resources;  
  •   harm to our reputation; and  
  •   increased warranty and insurance costs.  
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After the release of our services, defects or errors may also be identified from time to time by our internal team and by our customers. The 
costs incurred in correcting any material defects or errors in our services may be substantial and could harm our operating results.  

Government regulation of the Internet and Ecommerce is evolving, and unfavorable changes or our failure to comply with regulations could 
harm our operating results.  

As Internet commerce continues to evolve, increasing regulation by federal, state or foreign agencies becomes more likely. For example, 
we believe increased regulation is likely in the area of data privacy, and laws and regulations applying to the solicitation, collection, processing 
or use of personal or consumer information could affect our customers’ ability to use and share data, potentially reducing demand for ERP, CRM 
and Ecommerce solutions and restricting our ability to store, process and share our customers’ data. In addition, taxation of services provided 
over the Internet or other charges imposed by government agencies or by private organizations for accessing the Internet may also be imposed. 
Any regulation imposing greater fees for Internet use or restricting information exchange over the Internet could result in a decline in the use of 
the Internet and the viability of Internet-based services, which could harm our business and operating results.  

Privacy concerns and laws or other domestic or foreign regulations may reduce the effectiveness of our application suite and harm our 
business.  

Our customers can use our service to store personal or identifying information regarding their customers and contacts. Federal, state and 
foreign government bodies and agencies, however, have adopted or are considering adopting laws and regulations regarding the collection, use 
and disclosure of personal information obtained from consumers and other individuals. The costs of compliance with, and other burdens imposed 
by, such laws and regulations that are applicable to the businesses of our customers may limit the use and adoption of our service and reduce 
overall demand for it.  

In addition to government activity, privacy advocacy groups and the technology and other industries are considering various new, 
additional or different self-regulatory standards that may place additional burdens on us. If the gathering of personal information were to be 
curtailed, ERP, CRM and Ecommerce solutions would be less effective, which may reduce demand for our service and harm our business.  

Changes in financial accounting standards or practices may cause adverse, unexpected financial reporting fluctuations and harm our 
operating results.  

A change in accounting standards or practices could harm our operating results and may even affect our reporting of transactions 
completed before the change is effective. New accounting pronouncements and varying interpretations of accounting pronouncements have 
occurred and may occur in the future. Changes to existing rules or the questioning of current practices may harm our operating results or the way 
we conduct our business.  

Unanticipated changes in our effective tax rate could harm our future operating results.  

We are subject to income taxes in the United States and various foreign jurisdictions, and our domestic and international tax liabilities are 
subject to the allocation of expenses in differing jurisdictions. Our tax rate is affected by changes in the mix of earnings and losses in countries 
with differing statutory tax rates, certain non-deductible expenses arising from the requirement to expense stock options and the valuation of 
deferred tax assets and liabilities, including our ability to utilize our net operating losses. Increases in our effective tax rate could harm our 
operating results.  
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We may be unable to integrate acquired businesses and technologies successfully or to achieve the expected benefits of such acquisitions. We 
may acquire or invest in additional companies, which may divert our management’s attention, result in additional dilution to our 
stockholders and consume resources that are necessary to sustain our business.  

We have undertaken an acquisition in the past and may continue to evaluate and consider potential strategic transactions, including 
acquisitions and dispositions of businesses, technologies, services, products and other assets in the future. An acquisition, investment or business 
relationship may result in unforeseen operating difficulties and expenditures. In particular, we may encounter difficulties assimilating or 
integrating the businesses, technologies, products, personnel or operations of the acquired companies, particularly if the key personnel of the 
acquired company choose not to work for us, the company’s software is not easily adapted to work with ours or we have difficulty retaining the 
customers of any acquired business due to changes in management or otherwise. Acquisitions may also disrupt our business, divert our resources 
and require significant management attention that would otherwise be available for development of our business. Moreover, the anticipated 
benefits of any acquisition, investment or business relationship may not be realized or we may be exposed to unknown liabilities.  

We may in the future seek to acquire or invest in additional businesses, products, technologies or other assets. We also may enter into 
relationships with other businesses to expand our service offerings or our ability to provide service in foreign jurisdictions, which could involve 
preferred or exclusive licenses, additional channels of distribution, discount pricing or investments in other companies. Negotiating these 
transactions can be time-consuming, difficult and expensive, and our ability to close these transactions may often be subject to approvals that are 
beyond our control. Consequently, these transactions, even if undertaken and announced, may not close. For one or more of those transactions, 
we may:  
   

   

   

   

   

   

Any of these risks could harm our business and operating results.  

We rely on our management team and need additional personnel to grow our business, and the loss of one or more key employees or our 
inability to attract and retain qualified personnel could harm our business.  

Our success and future growth depends to a significant degree on the skills and continued services of our management team, especially 
Zachary Nelson, our President and Chief Executive Officer, and Evan M. Goldberg, our Chief Technology Officer and Chairman of the Board. 
We do not maintain key man insurance on any members of our management team, including Messrs. Nelson and Goldberg. Our future success 
also depends on our ability to attract, retain and motivate highly skilled technical, managerial, sales, marketing and service and support 
personnel, including members of our management team. Competition for sales, marketing and technology development personnel is particularly 
intense in the software and technology industries. As a result, we may be unable to successfully attract or retain qualified personnel. Our inability 
to attract and retain the necessary personnel could harm our business.  
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  •   issue additional equity securities that would dilute our stockholders;  
  •   use cash that we may need in the future to operate our business;  
  •   incur debt on terms unfavorable to us or that we are unable to repay;  
  •   incur large charges or substantial liabilities;  

  
•   encounter difficulties retaining key employees of the acquired company or integrating diverse software codes or business cultures; 

and  
  •   become subject to adverse tax consequences, substantial depreciation or deferred compensation charges.  
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Risks Related to Ownership of our Common Stock  

Lawrence J. Ellison or members of his family, and related entities, beneficially own a majority of our outstanding shares of common stock, 
which may limit your ability to influence or control certain of our corporate actions. This concentration of ownership may also reduce the 
market price of our common stock and impair a takeover attempt of us.  

Entities beneficially owned by Lawrence J. Ellison hold an aggregate of approximately 53.2% of our common stock as of December 31, 
2008. Further, Mr. Ellison, his family members, trusts for their benefit, and related entities together beneficially own an aggregate of 
approximately 64.5% of our common stock as of that date. Mr. Ellison is able to exercise control over approval of significant corporate 
transactions, including a change of control or liquidation. In addition, if the voting restrictions that apply to NetSuite Restricted Holdings LLC, 
the investment entity to which Mr. Ellison has transferred his shares, lapse or are amended, Mr. Ellison will be able to exercise control over 
additional corporate matters, including elections of our directors. So long as Mr. Ellison continues to be either an officer or director of Oracle, 
these voting restrictions cannot be changed without the approval of an independent committee of Oracle’s board of directors. Mr. Ellison’s 
interests and investment objectives may differ from our other stockholders. Mr. Ellison is also the Chief Executive Officer, a principal 
stockholder and a director of Oracle Corporation. Oracle supplies us with database software on which we rely to provide our service and is also a 
potential competitor of ours.  

Our Board of Directors adopted resolutions which renounce and provide for a waiver of the corporate opportunity doctrine as it relates to 
Mr. Ellison. As a result, Mr. Ellison will have no fiduciary duty to present corporate opportunities to us. In addition, Mr. Ellison’s indirect 
majority interest in us could discourage potential acquirers or result in a delay or prevention of a change in control of our company or other 
significant corporate transactions, even if a transaction of that sort would be beneficial to our other stockholders or in our best interest.  

We are a “controlled company” within the meaning of the rules of the New York Stock Exchange and, as a result, will qualify for exemptions 
from certain corporate governance requirements.  

Because a majority of our common stock is held by a single stockholder, we qualify for exemptions from certain corporate governance 
standards. Under the rules of the New York Stock Exchange, a company of which more than 50% of the voting power is held by a single person 
or a group of persons is a “controlled company” and may elect not to comply with certain corporate governance requirements, including (1) the 
requirement that a majority of the Board of Directors consist of independent directors, (2) the requirement that the compensation of officers be 
determined, or recommended to the Board of Directors for determination, by a majority of the independent directors or a compensation 
committee comprised solely of independent directors and (3) the requirement that director nominees be selected, or recommended for the Board 
of Directors’ selection, by a majority of the independent directors or a nominating committee comprised solely of independent directors with a 
written charter or board resolution addressing the nomination process.  

Our failure to raise additional capital or generate the cash flows necessary to expand our operations and invest in our application services 
could reduce our ability to compete successfully.  

We may need to raise additional funds, and we may not be able to obtain additional debt or equity financing on favorable terms, if at all. If 
we raise additional equity financing, our stockholders may experience significant dilution of their ownership interests and the per share value of 
our common stock could decline. If we engage in debt financing, we may be required to accept terms that restrict our ability to incur additional 
indebtedness and force us to maintain specified liquidity or other ratios. If we need additional capital and cannot raise it on acceptable terms, we 
may not be able to, among other things:  
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  •   develop or enhance our application and services;  
  •   continue to expand our product development, sales and marketing organizations;  
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Future sales of shares by existing stockholders could cause our stock price to decline.  

If our existing stockholders sell or otherwise dispose of, or indicate an intention to sell or dispose of, substantial amounts of our common 
stock in the public market, the trading price of our common stock could decline. As of December 31, 2008, we have a total of 60.9 million shares 
of our common stock outstanding. Although shares that are held by NetSuite Restricted Holdings LLC are subject to certain restrictions on 
disposition and a portion of the remaining shares are subject to our Insider Trading Compliance Policy during certain periods of each quarter, 
substantially all of the shares held by parties other than NetSuite Restricted Holdings LLC, representing 46.8% of our outstanding shares, are 
freely tradable, subject to our quarterly black-out periods that apply to shares held by our directors, officers, employees and consultants. If a 
significant number of these shares are sold, or if it is perceived that they will be sold, in the public market, the trading price of our common stock 
could decline.  

Anti-takeover provisions contained in our amended and restated certificate of incorporation and amended and restated bylaws, as well as 
provisions of Delaware law, could impair a takeover attempt.  

Our amended and restated certificate of incorporation, amended and restated bylaws and Delaware law contain provisions that could have 
the effect of rendering more difficult or discouraging an acquisition deemed undesirable by our Board of Directors. Our corporate governance 
documents include provisions:  
   

   

   

   

   

   

   

   

These provisions, alone or together, could delay hostile takeovers and changes in control or changes in our management.  

As a Delaware corporation, we are also subject to provisions of Delaware law, including Section 203 of the Delaware General Corporation 
law, which prevents some stockholders holding more than 15% of our outstanding common stock from engaging in certain business 
combinations without approval of the holders of substantially all of our outstanding common stock. Under Section 203, our majority stockholder, 
which is beneficially owned  
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  •   acquire complementary technologies, products or businesses;  
  •   expand operations, in the United States or internationally;  
  •   hire, train and retain employees; or  
  •   respond to competitive pressures or unanticipated working capital requirements.  

  
•   authorizing blank check preferred stock, which could be issued with voting, liquidation, dividend and other rights superior to our 

common stock;  
  •   limiting the liability of, and providing indemnification to, our directors and officers;  

  
•   limiting the ability of our stockholders to call and bring business before special meetings and to take action by written consent in lieu 

of a meeting;  

  
•   requiring advance notice of stockholder proposals for business to be conducted at meetings of our stockholders and for nominations 

of candidates for election to our Board of Directors;  
  •   controlling the procedures for the conduct and scheduling of board and stockholder meetings;  

  
•   providing the Board of Directors with the express power to postpone previously scheduled annual meetings and to cancel previously 

scheduled special meetings;  

  
•   limiting the determination of the number of directors on our board and the filling of vacancies or newly created seats on the board to 

our board of directors then in office; and  
  •   providing that directors may be removed by stockholders only for cause.  
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by Lawrence J. Ellison, and our current stockholders associated with members of Mr. Ellison’s family are not subject to the prohibition from 
engaging in such business combinations.  

Any provision of our amended and restated certificate of incorporation or bylaws or Delaware law that has the effect of delaying or 
deterring a change in control could limit the opportunity for our stockholders to receive a premium for their shares of our common stock, and 
could also affect the price that some investors are willing to pay for our common stock.  

   

None.  

   

Our corporate headquarters is located in San Mateo, California and comprise approximately 93,000 square feet of space leased through 
2012. Our largest international office is in Toronto, Canada and comprises 55,000 square feet of space. In addition, we maintain offices in 
Denver, Australia, Hong Kong, Japan, the Philippines, Singapore and the United Kingdom.  

We believe that our existing properties are in good condition and are suitable for the conduct of our business. As our existing leases expire 
and as we continue to expand our operations, we believe that suitable space will be available to us on commercially reasonable terms.  

   

From time to time, we are involved in various legal proceedings arising from the normal course of business activities. We are not presently 
a party to any litigation the outcome of which, we believe, if determined adversely to us, would individually or in the aggregate have a material 
adverse effect on our business, operating results or financial condition.  

   

None.  
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PART II  
   

Our common stock has been quoted on the New York Stock Exchange under the symbol “N” since our initial public offering on 
December 20, 2007. Prior to that time, there was no public market for our common stock.  

The following table sets forth for the indicated periods the high and low sales prices of our common stock as reported by the New York 
Stock Exchange.  
   

We have never paid any cash dividends on our common stock. Our Board of Directors currently intends to retain any future earnings to 
support operations and to finance the growth and development of our business and does not intend to pay cash dividends on our common stock 
for the foreseeable future. Any future determination related to our dividend policy will be made at the discretion of our board.  

As of February 29, 2009, there were 277 registered stockholders of record of our common stock.  
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ITEM 5. MARKET FOR THE REGISTRANT ’S COMMON EQUITY, RELATED STOCKHOLDER MATTERS AND IS SUER 
PURCHASES OF EQUITY SECURITIES 

For the quarters ended    High    Low 

2008:        

December 31, 2008     $ 18.02    $ 5.43 
September 30, 2008       20.50      15.04 
June 30, 2008       24.39      17.33 
March 31, 2008       40.34      18.31 

2007:        

December 31, 2007 (from December 20, 2007)     $ 45.98    $ 23.86 
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The graph set forth below compares the cumulative total stockholder return on our common stock between December 20, 2007 (the date of 
our initial public offering) and December 31, 2008, with the cumulative total return of (i) the Nasdaq Composite Index and (ii) the Nasdaq 
Computer Index, over the same period. This graph assumes the investment of $100 on December 20, 2007 in our common stock, the Nasdaq 
Composite Index and the Nasdaq Computer Index, and assumes the reinvestment of dividends, if any. The graph assumes the initial value of our 
common stock on December 20, 2007 was the IPO price of $26.00 per share.  

  
   

The comparisons shown in the graph are based upon historical data. We caution that the stock price performance shown in the graph below 
is not necessarily indicative of, nor is it intended to forecast, the potential future performance of our common stock.  
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December 20, 
 

2007    

December 31, 
 

2007    

December 31, 
 

2008 

NetSuite     $ 100    $ 151    $ 32 
Nasdaq Composite Index     $ 100    $ 100    $ 60 
Nasdaq Computer Index     $ 100    $ 101    $ 54 
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The following selected consolidated financial data should be read in conjunction with our audited consolidated financial statements and 
related notes thereto and with Management’s Discussion and Analysis of Financial Condition and Results of Operations which are included 
elsewhere in this Annual Report. The consolidated statement of operations data for the years ended December 31, 2006, 2007 and 2008 and the 
selected consolidated balance sheet data as of December 31, 2007 and 2008 are derived from, and are qualified by reference to, the audited 
consolidated financial statements included in this Annual Report. The consolidated statement of operations data for the years ended 
December 31, 2004 and 2005 and the consolidated balance sheet data as of December 31, 2004, 2005 and 2006 are derived from audited 
consolidated financial statements which are not included in this Annual Report.  
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ITEM 6. SELECTED FINANCIAL DATA 

    Years Ended December 31,   
    2004     2005     2006     2007     2008   
    (Dollars and shares in thousands, except per share amounts)   

Condensed Consolidated Statements of Operations Data            

Revenue    $ 17,684     $ 36,356     $ 67,202     $ 108,541     $ 152,476   
Cost of revenue (1)      8,191       15,607       22,993       33,766       48,582   

      
  

      
  

      
  

      
  

      
  

Gross profit      9,493       20,749       44,209       74,775       103,894   
      

  
      

  
      

  
      

  
      

  

Operating expenses:            

Product development (1)      8,016       24,780       20,690       23,703       21,516   
Sales and marketing (1)      26,963       39,179       43,892       57,932       76,943   
General and administrative (1)      3,068       13,685       14,619       16,720       23,804   

      
  

      
  

      
  

      
  

      
  

    38,047       77,644       79,201       98,355       122,263   
      

  
      

  
      

  
      

  
      

  

Operating loss      (28,554 )     (56,895 )     (34,992 )     (23,580 )     (18,369 ) 
      

  
      

  
      

  
      

  
      

  

Other income / (expenses), net, including the effect of minority interest and 
income taxes      (1 )     (769 )     (730 )     (326 )     2,505   

      
  

      
  

      
  

      
  

      
  

Net loss    $ (28,555 )   $ (57,664 )   $ (35,722 )   $ (23,906 )   $ (15,864 ) 
      

  

      

  

      

  

      

  

      

  

Net loss per common share    $ (41.26 )   $ (27.99 )   $ (6.42 )   $ (2.45 )   $ (0.26 ) 
      

  

      

  

      

  

      

  

      

  

Weighted average number of shares used in computing net loss per 
common share      692       2,060       5,567       9,774       60,385   

      

  

      

  

      

  

      

  

      

  

(1)    Includes stock-based compensation expense and amortization of intangible assets as follows:  
         

    Years Ended December 31,   
    2004     2005     2006     2007     2008   

Cost of revenue    $ —       $ —       $ 19     $ 1,703     $ 2,988   
Product development      —         14,146       8,885       10,376       3,629   
Sales and marketing      —         —         75       2,540       3,375   
General and administrative      —         8,323       6,329       3,605       3,386   

      
  

      
  

      
  

      
  

      
  

Total stock-based compensation expense and amortization of 
intangible assets    $ —       $ 22,469     $ 15,308     $ 18,224     $ 13,378   

      

  

      

  

      

  

      

  

      

  

    December 31,   
    2004     2005     2006     2007     2008   
    (Dollars thousands)   

Condensed Consolidated Balance Sheet Data            

Cash and cash equivalents    $ 3,532     $ 1,657     $ 9,910     $ 169,408     $ 123,638   
Working capital, excluding deferred revenue      9,789       13,616       20,504       178,001       140,184   
Total assets      21,970       35,178       48,053       218,777       210,334   
Deferred revenue      32,881       50,857       71,769       76,986       73,871   
Long-term debt (includes current portion)      —         —         —         3,944       2,586   
Convertible preferred stock      110,694       125,654       125,654       —         —     
Stockholders’  equity / (deficit)      (127,030 )     (162,642 )     (177,267 )     111,080       108,992   
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This Annual Report on Form 10-K contains “forward-looking statements” that involve risks and uncertainties, as well as assumptions that, 
if they never materialize or prove incorrect, could cause our results to differ materially from those expressed or implied by such forward-looking 
statements. Such forward-looking statements include any expectation of earnings, revenues or other financial items; any statements of the plans, 
strategies and objectives of management for future operations; factors that may affect our operating results; statements concerning new 
products or services; statements related to future capital expenditures; statements related to future economic conditions or performance; 
statements as to industry trends and other matters that do not relate strictly to historical facts or statements of assumptions underlying any of the 
foregoing. These statements are often identified by the use of words such as “anticipate,” “believe,” “continue,” “could,” “esti mate,” 
“expect,” “intend,” “may,” or “will,” and similar e xpressions or variations. Such forward-looking statements are subject to risks, uncertainties 
and other factors that could cause actual results and the timing of certain events to differ materially from future results expressed or implied by 
such forward-looking statements. Factors that could cause or contribute to such differences include, but are not limited to those discussed in the 
section titled “Risk Factors” included in Item 1A of Part I of this Annual Report on Form 10-K, and the risks discussed in our other SEC filings.  

We urge you to consider these factors carefully in evaluating the forward-looking statements contained in this Annual Report on Form 10-
K. These statements are based on the beliefs and assumptions of our management based on information currently available to management. The 
forward-looking statements included in this Annual Report are made only as of the date of this Annual Report on Form 10-K. All subsequent 
written or oral forward-looking statements attributable to our company or persons acting on our behalf are expressly qualified in their entirety 
by these cautionary statements. We do not undertake, and specifically disclaim, any obligation to update any forward-looking statements to 
reflect the occurrence of events or circumstances after the date of such statements except as required by law.  

Overview  

We provide an on-demand, integrated business management application suite that provides Accounting / ERP, CRM and Ecommerce 
functionality to medium-sized businesses and divisions of large companies. We also offer customer support and professional services related to 
our suite. We deliver our suite over the Internet as a subscription service using the SaaS model.  

In 1999, we released our first application, NetLedger, which focused on accounting applications. We then released Ecommerce 
functionality in 2000 and CRM and sales force automation functionality in 2001. In 2002, we released our next generation suite under the name 
NetSuite to which we have regularly added features and functionality. In 2008, we acquired OpenAir which offers both professional services 
automation and project portfolio management products.  

Our headquarters are located in San Mateo, California. We were incorporated in California in September 1998 and reincorporated in 
Delaware in November 2007. We conduct our business worldwide, with international locations in Canada, Europe, Asia and Australia.  

Key Components of Our Results of Operations  

Revenue  

Our revenue has grown from $17.7 million during the year ended December 31, 2004 to $152.5 million during the year ended 
December 31, 2008.  

We generate sales directly through our sales team and, to a lesser extent, indirectly through channel partners. We sell our service to 
customers across a broad spectrum of industries, and we have tailored our service  
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for wholesalers/distributors, services companies and software companies. The primary target customers for our service are medium-sized 
businesses. An increasing percentage of our customers and our revenue have been derived from larger businesses within this market. For the year 
ended December 31, 2008, we did not have any single customer that accounted for more than 3% of our revenue.  

We experience competitive pricing pressure where our products are compared with solutions that address a narrower range of customer 
needs or are not fully integrated (for example, when compared with Ecommerce or CRM stand-alone solutions). In addition, since we sell 
primarily to medium-sized businesses, we also face pricing pressure in terms of the more limited financial resources or budgetary constraints of 
many of our target customers. We do not currently experience significant pricing pressure from competitors that offer a similar on-demand 
integrated business management suite.  

We sell our application suite pursuant to subscription agreements. The duration of these agreements is generally one year. Prior to 2006, 
the majority of our customers entered into multi-year agreements. We believe one year agreements are more customary in our industry, align 
more with customer preferences and provide us with a more predictable sales compensation structure. We rely in part on a large percentage of 
our customers to renew their agreements to drive our revenue growth. Our customers have no obligation to renew their subscriptions after the 
expiration of their subscription period.  

We generally invoice our customers in advance in annual or quarterly installments, and typical payment terms provide that our clients pay 
us within 30 to 60 days of invoice. Amounts that have been invoiced where the customer has a legal obligation to pay are recorded in accounts 
receivable and deferred revenue. As of December 31, 2008, we had deferred revenue of $71.1 million, which excludes $2.8 million of deferred 
revenue related to agreements with Transcosmos, Inc., (“TCI”) and Miroku Jyoho Service Ltd., (“MJS”) as described below. The 2006 transition 
from multi-year agreements has contributed to a reduction of the balance of non-current deferred revenue.  

In most instances, revenue is generated under sales agreements with multiple elements which are comprised of subscription fees for access 
to our application suite and customer support, and fees for professional services. We have determined that we do not have objective and reliable 
evidence of fair value for each element of our sale agreements that contain a subscription to our on-demand application suite and customer 
support, and fees for professional services. As a result, the elements within our multiple-element sales agreements do not qualify for treatment as 
separate units of accounting. Accordingly, we account for fees received under multiple-element arrangements as a single unit of accounting and 
recognize the entire arrangement ratably over the term of the related agreement, commencing upon the later of the agreement start date or when 
all revenue recognition criteria have been met.  

Our subscription agreements provide service level commitments of 99.5% uptime per period, excluding scheduled maintenance. The 
failure to meet this level of service availability may require us to credit qualifying customers up to the value of an entire month of their 
subscription and support fees. In light of our historical experience with meeting our service level commitments, we do not currently have any 
reserves on our balance sheet for these commitments.  

The percentage of our revenue generated outside of North America was 14% during 2006, 18% during 2007 and 19% during 2008. As part 
of our overall growth, we expect the percentage of our revenue generated outside of North America to continue to increase as we invest in and 
enter new markets.  

In March 2006, we formed a subsidiary, NetSuite KK, to exclusively market and sell our on-demand application suite in Japan. In March 
2006, we and NetSuite KK entered into a reseller agreement, a development fund agreement and an investment agreement with TCI. Under the 
terms of these agreements, TCI paid us $16.5 million, including refundable prepaid royalties of $1.5 million, the unused portions of which are 
refundable upon the termination or expiration of the agreements, to acquire distribution rights in Japan for three years, a 20%  
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stake in NetSuite KK, and to fund non-recoverable expenses related to localization of our on-demand application service in Japan. In October 
2006, we and NetSuite KK entered into similar agreements with MJS. Under the terms of these agreements, MJS paid us $4.1 million, including 
refundable prepaid royalties of $394,000, the unused portions of which are refundable upon the termination or expiration of the agreements, to 
acquire distribution rights in Japan for five years, a 5% equity stake in NetSuite KK, and to fund non-recoverable expenses related to localization 
of our application suite in Japan. We recognized $2.0 million and $6.1 million in revenue related to these agreements in the years ended 
December 31, 2007 and 2008, respectively. See Note 8 to our Consolidated Financial Statements for a further description of NetSuite KK.  

Employees  

As our revenues have increased, we have increased our number of full-time employees to 971 at December 31, 2008 including 314 
employees in sales and marketing, 430 employees in operations, professional services, training and customer support, 118 employees in product 
development, and 109 employees in a general and administrative capacity. As of December 31, 2007, our headcount was 675 employees 
including 245 employees in sales and marketing, 269 employees in operations, professional services, training and customer support, 77 
employees in product development, and 84 employees in a general and administrative capacity.  

Cost of Revenue  

Cost of revenue primarily consists of costs related to hosting our application suite, providing customer support, data communications 
expenses, personnel and related costs of operations, support, professional services and training personnel, stock-based compensation, software 
license fees, costs associated with website development activities, allocated overhead, intangible asset amortization expense associated with 
capitalized internal use software and acquired developed technology and related plant and equipment depreciation and amortization expenses. 
The cost associated with providing professional services is significantly higher as a percentage of revenue than the cost associated with 
delivering our software services due to the labor costs associated with providing professional services.  

We allocate overhead such as rent, information technology costs and employee benefit costs to all departments based on headcount. As 
such, general overhead expenses are reflected in cost of revenue and each operating expense category.  

We expect cost of revenue to decrease slightly as a percentage of revenue over time; however, it could fluctuate period to period depending 
on the growth of our professional services business and any associated increased costs relating to the delivery of professional services and the 
timing of significant expenditures. Additionally, we expect to further increase data center capacity in 2009, which will further increase our cost 
of revenue. We may also incur additional expenses associated with the acquisition of additional database software licenses.  

Operating Expenses—Product Development  

Product development expenses primarily consist of personnel and related costs for our product development employees and executives, 
including salaries, stock-based compensation, employee benefits and allocated overhead. Our product development efforts have been devoted 
primarily to increasing the functionality and enhancing the ease of use of our on-demand application suite as well as localizing our product for 
international use. A key component of our strategy is to expand our business internationally. This will require us to conform our application to 
comply with local regulations and languages, which will cause us to incur additional expenses related to translation and localization of our 
application for use in other countries.  
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We expect product development expenses to increase in absolute dollars as we extend our service offerings in other countries and as we 
expand and enhance our application suite technologies. Such expenses may vary due to the timing of these offerings and technologies.  

Operating Expenses—Sales and Marketing  

Sales and marketing expenses primarily consist of personnel and related costs for our sales and marketing employees and executives, 
including wages, benefits, bonuses, commissions and training, stock-based compensation, commissions paid to our channel partners, the cost of 
marketing programs such as on-line lead generation, promotional events, webinars and other meeting costs, amortization of intangible assets 
related to tradename and customer relationships, and allocated overhead. We market and sell our application suite worldwide through our direct 
sales organization and indirect distribution channels such as strategic resellers. We capitalize and amortize our direct and channel sales 
commissions over the period the related revenue is recognized. The commission expense for customer renewals is at lower rates than for sales to 
new customers. As such, we expect our commission expense to decline as a percentage of revenue going forward as a larger percentage of our 
recognized revenue is expected to result from customer renewals.  

We believe that we have sufficient sales and marking staff to meet our revenue goals for 2009. In future periods we may need to continue 
to invest in sales and marketing to pursue new customers and expand relationships with existing customers. Our sales and marketing expenses 
have increased in absolute dollars although they have decreased as a percentage of total revenue over the past three years. We expect this trend to 
continue in the foreseeable future.  

Operating Expenses—General and Administrative  

General and administrative expenses primarily consist of personnel and related costs for executive, finance, human resources and 
administrative personnel, stock-based compensation, legal and other professional fees and other corporate expenses and allocated overhead.  

We expect our general and administrative expenses to increase in absolute dollars as we expand our business.  

Income Taxes  

Since inception, we have incurred annual operating losses and, accordingly, have not recorded a provision for income taxes for any of the 
periods presented other than provisions for minimum and foreign income taxes.  

Critical Accounting Policies and Judgments  

Our consolidated financial statements are prepared in accordance with GAAP in the United States of America. The preparation of these 
consolidated financial statements requires us to make estimates and assumptions that affect the reported amounts of assets, liabilities, revenue, 
costs and expenses and related disclosures. We base our estimates on historical experience and on various other assumptions that we believe to 
be reasonable under the circumstances. In many instances, we could have reasonably used different accounting estimates, and in other instances 
changes in the accounting estimates are reasonably likely to occur from period-to-period. Accordingly, actual results could differ significantly 
from the estimates made by our management. To the extent that there are material differences between these estimates and actual results, our 
future financial statement presentation, financial condition, results of operations and cash flows will be affected.  

In many cases, the accounting treatment of a particular transaction is specifically dictated by GAAP and does not require management’s 
judgment in its application, while in other cases, significant judgment is required in selecting among available alternative accounting standards 
that allow different accounting treatment for  
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similar transactions. We consider these policies requiring significant management judgment to be critical accounting policies. These critical 
accounting policies are:  
   

   

   

   

   

A description of our critical accounting policies and judgments for those areas are presented below. In addition, please refer to the Notes to 
Consolidated Financial Statements for further discussion of our accounting policies.  

Revenue Recognition  

We generate revenue from the sale of subscriptions and our services. In most instances, revenue is generated under sales agreements with 
multiple elements, which are comprised of subscription fees from customers accessing our on-demand application suite, professional services 
associated with consultation services and customer support. We sell our application suite pursuant to service agreements that are generally one 
year in length with some of our agreements having contract terms ranging up to three years in length. Our services do not provide our customers 
the right to take possession of the software supporting the on-demand application service at any time.  

We provide our software as a service, and follow the provisions of the SEC Staff Accounting Bulletin No. 104, “ Revenue 
Recognition ,” (“SAB No. 104”), and FASB Emerging Issues Task Force Issue No. 00-21, “ Revenue Arrangements with Multiple 
Deliverables ,” (“EITF 00-21”). We commence revenue recognition when all of the following conditions are met:  
   

   

   

   

In applying the provisions of EITF 00-21, we have determined that we do not have objective and reliable evidence of fair value for each 
element of our sales agreements that contain a subscription to our on-demand application suite and customer support, professional services or 
both. As a result, the elements within our multiple element sales agreements do not qualify for treatment as separate units of accounting. 
Therefore, we account for fees received under our agreements that contain multiple elements as a single unit of accounting and recognize the 
entire arrangement ratably over the term of the related agreement, commencing upon the later of the agreement start date or when all revenue 
recognition criteria have been met.  

Amounts are initially recorded in accounts receivable and deferred revenue when our clients have been invoiced. Deferred revenue consists 
of billings or payments received in advance of revenue recognition and are recognized as the revenue recognition criteria are met. We generally 
invoice our customers annually or in monthly or quarterly installments. Accordingly, the deferred revenue balance does not represent the total 
contract value of annual or multi-year, non-cancelable subscription agreements. Deferred revenue that will be recognized during the succeeding 
12 month period is recorded as current deferred revenue and the remaining portion is recorded as non-current deferred revenue.  
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  •   Revenue recognition;  
  •   Internal use software and website development costs;  
  •   Deferred commissions;  
  •   Accounting for stock-based compensation; and  
  •   Goodwill and other intangible assets  

  •   there is persuasive evidence of an arrangement;  
  •   the service is being provided to the customer;  
  •   the collection of the fees is probable; and  
  •   the amount of fees to be paid by the customer is fixed or determinable.  
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Internal Use Software and Website Development Costs  

In accordance with FASB Emerging Issues Task Force Issue No. 00-2, “ Accounting for Web Site Development Costs ,” and FASB 
Emerging Issues Task Force Issue No. 00-3, “ Application of AICPA Statement of Position 97-2 to Arrangements That Include the Right to Use 
Software Stored on Another Entity’s Hardware ,” we apply AICPA Statement of Position No. 98-1, “ Accounting for the Costs of Computer 
Software Developed or Obtained for Internal Use .” The costs incurred in the preliminary stages of development are expensed as incurred. Once 
an application has reached the development stage, internal and external costs, if direct and incremental, are capitalized until the software is 
substantially complete and ready for its intended use. Capitalization ceases upon completion of all substantial testing. We also capitalize costs 
related to specific upgrades and enhancements when it is probable the expenditures will result in additional functionality. Capitalized costs are 
recorded as part of property and equipment. Training costs are expensed as incurred. Internal use software is amortized on a straight line basis 
over its estimated useful life, generally three years. Management evaluates the useful lives of these assets on an annual basis and tests for 
impairment whenever events or changes in circumstances occur that could impact the recoverability of these assets. There were no impairments 
to internal use software during the years ended December 31, 2006, 2007 or 2008.  

Deferred Commissions  

We capitalize commission costs that are incremental and directly related to the acquisition of customer contracts. Commission costs are 
accrued and capitalized upon execution of the sales contract by the customer. Payments to sales personnel are made shortly after the receipt of 
the related customer payment. Deferred commissions are amortized over the term of the related non-cancelable customer contract and are 
recoverable through the related future revenue streams. We believe this is the preferable method of accounting as the commission costs are so 
closely related to the revenue from the customer contracts that they should be charged to expense over the same period that the related revenue is 
recognized.  

Accounting for Stock Based Compensation  

Prior to January 1, 2006, we accounted for stock based compensation for equity grants made to our officers, directors and employees under 
the provisions of Accounting Principles Board Opinion No. 25, “Accounting for Stock Issued to Employees,” (“APB No. 25”), and elected to 
follow the disclosure only alternative prescribed by Statement of Financial Accounting Standard No. 123, “ Accounting for Stock Based 
Compensation ,” (“SFAS No. 123”), as amended by Statement of Financial Accounting Standard No. 148, “ Accounting for Stock Based 
Compensation—Transition and Disclosure .” Under APB No. 25, stock based employee and director compensation arrangements were 
accounted for using the intrinsic value method based on the difference, if any, between the estimated fair value of our common stock and the 
exercise price on the date of grant. Effective January 1, 2006, we adopted the fair value recognition provisions of Statement of Financial 
Accounting Standard No. 123(R), “ Share Based Payment ,” (“SFAS No. 123(R)”), using the prospective transition method, which requires us to 
apply the provisions of SFAS No. 123(R) only to new awards granted, and to awards modified, repurchased or cancelled, after the adoption date. 
Under this transition method, stock based compensation expense recognized beginning January 1, 2006 is based on the grant date fair value of 
stock option awards granted or modified after January 1, 2006. Estimates are used in determining the fair value of such awards. Changes in these 
estimates could result in changes to our stock based compensation expense.  

For all periods, we granted employees options to purchase shares of common stock at exercise prices equal to the fair value of the 
underlying common stock at the time of grant, as determined by our Board of Directors. The fair value of options granted subsequent to 
December 20, 2007, the date of our Initial Public Offering (“IPO”), is based on the most recent closing sales price of our common stock on the 
date of grant. The IPO price for our stock was considered in determining the value of options granted in the week preceding our IPO. For options 
granted prior to the commencement of our IPO, the fair value of our common stock was determined by our Board of Director after considering 
many factors, including:  
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Between February and May 2007, there were third party sales of our common stock at $11.85 and $12.45 per share. Shares were purchased 
by Meritech Capital Partners, a venture capital firm, and Craig Ramsey, investors with significant experience investing in late stage ventures or 
on-demand software companies.  

In accordance with the AICPA Practice Aid “ Valuation of Privately Held Company Equity Securities Issued as Compensation ,” a third 
party transaction between a willing buyer and a willing seller is the best indication of the fair value of an enterprise. As such, we utilized these 
most recent third party transactions in determining the fair value of options granted in periods subsequent to these sales. In addition, we 
reassessed for accounting purposes the fair value of certain option grants in 2006 and 2007 in light of these sales. As a result of this 
reassessment, we determined that the fair value for accounting purposes for the following grants should be revised as follows:  
   

Revised stock based compensation expenses were calculated using the same assumptions for term, volatility, annual rate of dividends and 
discount rate as when originally calculated and these amounts have been recorded in our financial statements.  

On June 20, 2007, our compensation committee accelerated the vesting of options to purchase 65,861 shares and 333,434 shares held by 
Messrs. Nelson and Goldberg, respectively. These shares represented all of the unvested shares remaining under the options granted to Messrs. 
Nelson and Goldberg on May 17, 2005. As a result of the acceleration of vesting of these options, there was a one time stock based 
compensation charge of $1.3 million in the three months ended June 30, 2007 and these options are no longer subject to variable accounting and 
will not cause us to incur stock based compensation expenses for these grants in future periods.  

In November 2007, we entered into amendments to outstanding stock options with two of our named executive officers to raise the 
exercise prices of certain stock options subject to variable accounting. This action resulted in a substantive modification under SFAS No. 123(R) 
and at the date of this modification the intrinsic value amount was fixed, and will be recognized as stock compensation expense over the 
remaining service period.  

As a result of our stock based compensation activity, we recorded $15.3 million, $18.2 million and $11.8 million of stock based 
compensation during the years ended December 31, 2006, 2007 and 2008, respectively.  
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  •   our expected future operating performance;  
  •   our financial condition at the grant date;  
  •   the liquidation rights and other preferences of our preferred stock;  
  •   any recent privately negotiated sales of our securities to independent third parties;  
  •   our then current book value per share;  
  •   input from management;  
  •   the lack of marketability of our common stock;  
  •   the potential future marketability of our common stock; and  
  •   the business risks inherent in our business and in high technology companies generally.  

Grant Date    
Options  
granted    

Exercise price per share 
and original fair value    

Reassessed 
fair value 

April 28, 2006     37,886    $ 6.00    $ 6.40 
July 26, 2006     50,450    $ 7.00    $ 7.80 
November 21, 2006     161,942    $ 7.00    $ 9.00 
January 2, 2007     246,461    $ 7.00    $ 11.00 
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Goodwill and Other Intangible Assets  

Goodwill represents the excess of the purchase price over the fair value of net assets acquired. We allocated a portion of the purchase price 
of the acquisition of OpenAir to intangible assets, including customer relationships, developed technology and tradenames that are being 
amortized over their estimated useful lives of two to seven years. We also allocated a portion of the purchase price to tangible assets and 
assessed the liabilities to be recorded as part of the purchase price. The estimates we made in allocating the purchase price to tangible and 
intangible assets, and in assessing liabilities recorded as part of the purchase, involved the application of judgment and the use of estimates, 
which could significantly affect our operating results and financial position.  

We review the carrying value of goodwill for impairment annually and whenever events or changes in circumstances indicate that the 
carrying value of goodwill may exceed its fair value. We evaluate impairment by comparing the estimated fair value of each reporting unit to its 
carrying value. We estimate fair value by computing our expected future discounted operating cash flows based on historical trends, which we 
adjust to reflect our best estimate of future market and operating conditions. Actual results may differ materially from these estimates. The 
estimates we make in determining the fair value of each reporting unit involve the application of judgment, including the amount and timing of 
future cash flows, short- and long-term growth rates, and the weighted average cost of capital, which could affect the timing and size of any 
future impairment charges. Impairment of our goodwill could significantly affect our operating results and financial position. Based on our most 
recent assessment, there were no goodwill impairment indicators.  

We continually evaluate whether events or circumstances have occurred that indicate that the estimated remaining useful life of our long-
lived assets, including intangible assets, may warrant revision or that the carrying value of these assets may be impaired. Any write-downs are 
treated as permanent reductions in the carrying amount of the assets. We must use judgment in evaluating whether events or circumstances 
indicate that useful lives should change or that the carrying value of assets has been impaired. Any resulting revision in the useful life or the 
amount of impairment also requires judgment. Any of these judgments could affect the timing or size of any future impairment charges. Revision 
of useful lives or impairment charges could significantly affect our operating results and financial position.  

Results of Operations  

Revenue and Cost of Revenue  

Information about revenue, cost of revenue and gross profit was as follows for the periods presented:  
   

2007 compared to 2008  

Revenue for the year ended December 31, 2008 increased $43.9 million, or 40%, compared to the same period in 2007. Revenue from 
products introduced in 2008 was $6.9 million.  
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     Year ended December 31,   
     2006     2007     2008   
     (dollars in thousands)   

Revenue     $ 67,202     $ 108,541     $ 152,476   
Cost of revenue (1)       22,993       33,766       48,582   

       
  

      
  

      
  

Gross profit     $ 44,209     $ 74,775     $ 103,894   
       

  

      

  

      

  

Gross margin       66 %     69 %     68 % 
       

  

      

  

      

  

(1)    Includes stock-based compensation and amortization of intangible assets  
  

   $ 19     $ 1,703     $ 2,988   
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$25.2 million of the increase in revenues was from new customers (those customers acquired after December 31, 2007) including the 
incremental customer revenue resulting from the sale of OpenAir products. This increase in revenue from new customers reflects a 36% increase 
in the average revenue recognized per new customer during the year ended December 31, 2008 as compared to the same period in 2007 due to 
these new customers adopting more elements of our service including NetSuite OneWorld, the purchase of OpenAir products, the broader 
adoption of more costly industry-specific vertical solutions and an increase in the size of our customers.  

The remainder of the increase in revenues was primarily a result of existing customers’ purchases of additional user subscriptions and 
modules (or “upsell”) exceeding decreases resulting from customer churn and downsells. Subscription and support revenues from existing 
customers (those customers acquired before December 31, 2007) increased by $19.9 million for the year ended December 31, 2008 as compared 
to the same period in 2007. Those increases in sales and support revenues from existing customers were partially offset by the reduction in 
professional services revenues from those customers.  

The revenue generated outside of North America was $29.1 million, or 19%, of our revenue during 2008, as compared to $19.2 million, or 
18% of our revenue during 2007.  

Cost of revenue for the year ended December 31, 2008 increased $14.8 million, or 44%, compared to the same period in 2007. The 
increase was primarily the result of a $10.1 million increase in personnel costs including stock-based compensation, and a $4.2 million increase 
in data center expenses resulting from an increase in capacity. The increase in personnel costs is associated with an increase in the number of 
employees required to support our growing client base. Those increases were partially offset by a $2.5 million decrease in expenses for the use of 
external professional services that resulted from having additional in-house resources available to perform those services.  

Our gross margin decreased to 68% during the year ended December 31, 2008 compared to 69% for the same period in 2007. This 
decrease was primarily due to additional expenses related to hiring additional employees in our professional services organization, investments 
in data center capacity and a $1.0 million increase in the amortization of intangible assets related to our June 2008 acquisition of OpenAir.  

2006 compared to 2007  

Revenue for the year ended December 31, 2007 was $108.5 million compared to $67.2 million for the year ended December 31, 2006, an 
increase of $41.3 million, or 62%.  

$18.7 million of this increase, or 45%, represents an increase in revenue recognized from customers acquired in prior periods, primarily as 
a result of existing customers purchasing additional user subscriptions and modules as well as to a lesser extent the recognition in 2007 of 
revenue under contracts with customers acquired late in 2006 in accordance with our deferred revenue policies.  

The remaining $22.6 million of the increase, or 55%, represents revenue recognized from customers acquired during the year ended 
December 31, 2007. The $22.6 million in revenue from new customers represents a $6.1 million, or 37%, increase from revenue of $16.5 million 
recognized from new customers acquired in 2006. This increase in revenue from new customers for the year ended 2007 as compared with 2006 
reflects a 47% increase in the average revenue recognized per new customer in 2006 due to these new customers adopting more elements of our 
service in 2007 and to their broader adoption of specific vertical industry solutions that are more costly.  

In addition, the increased revenue in 2007 versus 2006 reflects an increase in sales to international customers from $9.6 million, or 14% of 
revenue, to $19.2 million, or 18% of revenue.  

Cost of revenue for the year ended December 31, 2007 was $33.8 million compared to $23.0 million for the year ended December 31, 
2006, an increase of $10.8 million, or 47%. The increase was primarily the result of a  
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$7.7 million increase in personnel costs, a $1.6 million increase in data center expenses resulting from an increase in capacity, and a $1.2 million 
increase in overhead expenses. Of the $7.7 million increase in personnel related costs, $1.7 million related to an increase in stock-based 
compensation expense and the remainder is associated with increasing our professional services and customer support capacity.  

Operating Expenses  

Operating expenses were as follows for the periods presented:  
   

   

2007 compared to 2008  

Product development expenses for the year ended December 31, 2008 decreased $2.2 million, or 9%, as compared to the same period in 
2007. The decrease was primarily the result of a decrease in stock-based compensation expense of $6.8 million during 2008 as compared to the 
same period in 2007, as awards that were subject to variable accounting in 2007 were fully vested prior to 2008. The decrease in stock-based 
compensation expense was partially offset by a $4.2 million increase in other personnel costs attributable to an increase in the number of 
employees during 2008 compared to 2007.  

Sales and marketing expenses for the year ended December 31, 2008 increased $19.0 million, or 33%, as compared to the same period in 
2007. The increase was primarily the result of a $14.7 million increase in personnel costs, including stock-based compensation expense, resulting 
from an increase in the number of employees and a $1.5 million increase in marketing expense. The increase in personnel costs includes a $3.0 
million increase in commission expense during 2008 as compared to the same period in 2007, resulting from the growth in revenue.  

General and administrative expenses for the year ended December 31, 2008 increased $7.1 million, or 42%, as compared to the same 
period in 2007. The increase was primarily the result of a $3.7 million increase in personnel costs including stock-based compensation expense, 
resulting from an increase in the number of employees and a $2.2 million increase in legal fees, professional fees and insurance costs related to 
the increased costs of being a public company. During 2007, total general and administrative expenses were reduced by  
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     Year Ended December 31,   
     2006     2007     2008   

     Amount    
% of  

revenue     Amount    
% of  

revenue     Amount    
% of  

revenue   
     (dollars in thousands)   

Operating expenses (1):                  

Product development     $ 20,690    31 %   $ 23,703    22 %   $ 21,516    14 % 
Sales and marketing       43,892    65 %     57,932    53 %     76,943    50 % 
General and administrative       14,619    22 %     16,720    15 %     23,804    16 % 

                            

Total operating expenses     $ 79,201    118 %   $ 98,355    90 %   $ 122,263    80 % 
                            

  
(1) Includes stock-based compensation expense and amortization of intangible assets as follows: 

     Year Ended December 31, 
     2006    2007    2008 
     (dollars in thousands) 
Product development     $ 8,885    $ 10,376    $ 3,629 
Sales and marketing       75      2,540      3,375 
General and administrative       6,329      3,605      3,386 

                     

Total stock-based compensation expense and amortization of intangible assets     $ 15,289    $ 16,521    $ 10,390 
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approximately $0.6 million due to the release of a previously established accrual for uncollected sales taxes as the amount was determined no 
longer to be probable of payment; there was no such benefit recorded during 2008.  

During 2008, there was also a $1.6 million increase in building occupancy costs resulting from increased space requirements associated 
with our overall increase in headcount. The increase in building occupancy costs includes approximately $773,000 in additional rental expense 
related to a mid-year 2008 increase in the rented area of our corporate headquarters by approximately 60%. Those building occupancy costs are 
allocated between cost of revenue and the three operating expense categories.  

2006 compared to 2007  

Product development expenses for the year ended December 31, 2007 were $23.7 million compared to $20.7 million for the year ended 
December 31, 2006, an increase of $3.0 million, or 15%. The increase in product development expenses was primarily the result of a $2.1 
million increase in personnel costs, as well as a $426,000 increase in outside services costs necessary to support the increased development 
efforts associated with international expansion. Of the $2.1 million increase in personnel related costs, $1.5 million related to an increase in 
stock-based compensation expense that was primarily attributed to a larger number of equity grants to employees during 2007 as compared to 
2006.  

Sales and marketing expenses for the year ended December 31, 2007 were $57.9 million compared to $43.9 million for the year ended 
December 31, 2006, an increase of $14.0 million, or 32%. The increase in sales and marketing expenses was primarily the result of an increase in 
personnel costs of $13.1 million and an increase in marketing costs of $0.8 million. Of the $13.1 million increase in personnel costs, $7.0 million 
related to an increase in amortization of deferred commissions expense resulting from increased revenue during the comparative periods, and 
$2.5 million related to an increase in stock-based compensation expense that was primarily attributed to a larger number of equity grants to 
employees in 2007 as compared to 2006.  

General and administrative expenses for the year ended December 31, 2007 were $16.7 million compared to $14.6 million for the year 
ended December 31, 2006, an increase of $2.1 million, or 14%. The increase in general and administrative expenses was due primarily to a $2.4 
million increase in outside services, including $1.3 million in expenses relating to the transition to a different accounting firm, and a $0.9 million 
increase in personnel costs, offset by a $1.3 million decrease in expenses for uncollected sales tax primarily resulting from the new practice of 
charging sales tax expense directly to the customer, which began in the first quarter of 2007, as well as certain 2007 tax settlements that resulted 
in the reversal of previously accrued sales tax liabilities in the amount of $0.6 million.  

Non-operating Items  

Non-operating items, including interest income and expense, other income / (expense), income taxes and the effect of minority interest 
were as follows for the periods presented:  
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     Year ended December 31,   
     2006     2007     2008   

     Amount     
% of  

revenue     Amount     
% of  

revenue     Amount     
% of  

revenue   
     (dollars in thousands)   

Interest income     $ 203     0 %   $ 335     0 %   $ 3,988     3 % 
Interest expense, including amounts paid to related party       (657 )   -1 %     (853 )   -1 %     (474 )   0 % 
Other income / (expense)       127     0 %     313     0 %     (1,049 )   -1 % 
Income taxes       (643 )   -1 %     (734 )   -1 %     (1,056 )   -1 % 
Minority interest       240     0 %     614     1 %     1,096     1 % 
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2007 compared to 2008  

Interest income for the year ended December 31, 2008 increased $3.7 million as compared to the same period in 2007. The proceeds from 
our December 2007 IPO were invested in interest earning money market mutual funds during 2008. Interest on those invested proceeds was the 
primary cause of the increase in interest income.  

The decrease in other income / (expense) during the year ended December 31, 2008 as compared to the same period during 2007 was 
primarily the result of net foreign exchange rate gains and losses recognized during those periods. As a result of the strengthening of the U.S. 
dollar, particularly during the third quarter of 2008, we recorded $1.0 million in net foreign exchange rate losses relating to the re-measurement 
of certain asset and liability balances denominated in currencies other than the applicable functional currency during the year ended 
December 31, 2008 as compared to $256,000 in foreign exchange rate gains during the year ended December 31, 2007.  

Our provision for income taxes is primarily related to our international entities. We expect our net operating loss carryforwards to offset 
any domestic earnings for the foreseeable future. Our provision for income taxes increased $322,000 during the year ended December 31, 2008 
as compared to the same period in 2007 due to the increasing profitability in certain foreign jurisdictions and the settlement of certain historical 
foreign tax matters.  

The increase in the benefit from minority interest in NetSuite KK of $484,000 is due to the increasing losses at that unit during the year 
ended 2008 as compared to the same period in 2007.  

2006 compared to 2007  

Other expense, net, including the effect of minority interest and income taxes for the year ended December 31, 2007 was $326,000 
compared to $0.7 million for the year ended December 31, 2006. The decreased net expense of $404,000 was primarily due to an increase in the 
minority interest in NetSuite KK share of losses of $374,000 during the comparative periods.  
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Quarterly Results of Operations  

The following tables set forth our unaudited quarterly condensed consolidated statements of operations data for each of the eight quarters 
ended December 31, 2008. The data has been prepared on the same basis as the audited consolidated financial statements and related notes 
included in this Annual Report on Form 10-K and you should read the following tables in conjunction with such financial statements. The table 
includes all necessary adjustments, consisting only of normal recurring adjustments that we consider necessary for a fair presentation of this 
data. The results of historical periods are not necessarily indicative of future results.  
   

   

   

Our revenue increased in each of the quarters presented above as a result of adding new customers, as well as an increase in overall 
transaction size and upselling to existing customers. To date, we have not experienced any significant impact on our results of operations due to 
seasonality.  
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    Three Months Ended   

    

March 31, 
 

2007     

June 30, 
 

2007     

September 30, 
 

2007     

December 31, 
 

2007     

March 31, 
 

2008     

June 30, 
 

2008     

September 30, 
 

2008     

December 31, 
 

2008   
    (Dollars and shares in thousands, except per share amounts)   
    (unaudited)   
Revenue    $ 23,229     $ 25,513     $ 28,065     $ 31,734     $ 34,118     $ 36,553     $ 40,404     $ 41,401   
Cost of revenue (1)      6,901       8,842       8,440       9,583       10,115       11,665       13,733       13,069   

      
  

      
  

      
  

      
  

      
  

      
  

      
  

      
  

Gross profit      16,328       16,671       19,625       22,151       24,003       24,888       26,671       28,332   
      

  
      

  
      

  
      

  
      

  
      

  
      

  
      

  

Operating expenses:                  
Product development (1)      8,425       6,605       3,683       4,990       4,082       4,452       6,056       6,926   
Sales and marketing (1)      12,528       15,295       14,083       16,026       17,805       19,401       20,221       19,516   
General and administrative (1)      4,630       4,045       3,622       4,423       5,467       5,145       6,426       6,766   

      
  

      
  

      
  

      
  

      
  

      
  

      
  

      
  

Total operating expenses      25,583       25,945       21,388       25,439       27,354       28,998       32,703       33,208   
      

  
      

  
      

  
      

  
      

  
      

  
      

  
      

  

Operating loss      (9,255 )     (9,274 )     (1,763 )     (3,288 )     (3,351 )     (4,110 )     (6,032 )     (4,876 ) 
      

  
      

  
      

  
      

  
      

  
      

  
      

  
      

  

Other income / (expenses), net, including the effect 
of minority interest and income taxes      (22 )     (278 )     (32 )     6       1,322       982       (210 )     411   

      
  

      
  

      
  

      
  

      
  

      
  

      
  

      
  

Net loss    $ (9,277 )   $ (9,552 )   $ (1,795 )   $ (3,282 )   $ (2,029 )   $ (3,128 )   $ (6,242 )   $ (4,465 ) 
      

  

      

  

      

  

      

  

      

  

      

  

      

  

      

  

Net loss per common share    $ (1.24 )   $ (1.22 )   $ (0.21 )   $ (0.22 )   $ (0.03 )   $ (0.05 )   $ (0.10 )   $ (0.07 ) 
      

  

      

  

      

  

      

  

      

  

      

  

      

  

      

  

Weighted average number of shares used in 
computing net loss per common share      7,495       7,853       8,412       15,246       60,093       60,160       60,436       60,838   

      

  

      

  

      

  

      

  

      

  

      

  

      

  

      

  

  
(1) Includes stock-based compensation expense and amortization of intangible assets as follows: 

    Three Months Ended 

    

March 31, 
 

2007   

June 30, 
 

2007   

September 30, 
 

2007   

December 31, 
 

2007   

March 31, 
 

2008   

June 30, 
 

2008   

September 30, 
 

2008   

December 31, 
 

2008 
Cost of revenue    $ 95   $ 1,300   $ 125   $ 183   $ 294   $ 525   $ 1,113   $ 1,056 
Product development      5,304     3,338     256     1,478     483     548     1,147     1,451 
Sales and marketing      43     2,226     46     225     334     568     1,234     1,239 
General and administrative      1,520     1,316     215     554     498     587     1,048     1,253 

                                                

Total stock-based compensation expense and 
amortization of intangible assets    $ 6,962   $ 8,180   $ 642   $ 2,440   $ 1,609   $ 2,228   $ 4,542   $ 4,999 
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Liquidity and Capital Resources  

As of December 31, 2008, our primary sources of liquidity were our cash and cash equivalents totaling $123.6 million and $26.7 million in 
accounts receivable, net of allowance. Our cash and cash equivalents are comprised of the remaining unused portion of the $161.9 million in 
proceeds from our December 2007 IPO that was allocated for working capital purposes.  

In 2008, cash flows from operations resulted in a $9.0 million use of cash. Management expects cash received from customers to be 
sufficient to cover operating expenses in future periods as we approach profitability. During 2008, operating cash flows were negatively 
impacted by the decrease in average billing term for new customers and the lengthening of days billing outstanding towards the end of the year 
as a result of the current economic climate. Management believes the Company’s current cash and cash equivalents are sufficient for the next 12 
months and into the foreseeable future thereafter to meet our operating cash flow needs.  

We intend to use the cash provided from the initial public offering for general corporate purposes, including potential future acquisitions or 
other transactions. Further, during 2009, we expect to incur additional expenses in connection with our international expansion, the localization 
of our service in new locations and our intent to add an additional data center facility in 2009. We believe that our cash and cash equivalents 
proceeds are adequate to fund those potential investing activities.  

While we believe that our current working capital and anticipated cash flows from operations will be adequate to meet our cash needs for 
daily operations and capital expenditures for at least the next 12 months, we may elect to raise additional capital through the sale of additional 
equity or debt securities, obtain a credit facility or sell certain assets. If additional funds are raised through the issuance of additional debt 
securities, these securities could have rights, preferences and privileges senior to holders of common stock, and terms of any debt could impose 
restrictions on our operations. The sale of additional equity or convertible debt securities could result in additional dilution to our stockholders 
and additional financing may not be available in amounts or on terms acceptable to us. As we believe that our cash and cash equivalents are 
adequate to fund our operating and investing cash flow needs for at least the next twelve months, we have not found it necessary to reassess our 
capacity to generate cash from financing cash flows in the current economic climate. We would expect to find it more difficult to raise cash in 
the near term than in prior periods as a result of the economic downturn that has occurred since our IPO. If additional financing were to become 
necessary and we are unable to obtain the additional financing, we may be required to reduce the scope of our planned product development and 
marketing efforts, which could harm our business, financial condition and operating results. In the meantime, we intend to continue to manage 
our cash in a manner designed to ensure that we have adequate cash and cash equivalents to fund our operations as well as future acquisitions, if 
any.  

Prior to our IPO that raised $161.9 million in net proceeds in December 2007, we financed our operations primarily through private 
placements of preferred equity securities and common stock and a $20.0 million line of credit from Tako Ventures, LLC (“Tako Ventures”), a 
related party. In December 2007, we paid off the outstanding balance of the Tako Ventures line of credit by making a payment of $8.0 million. 
The line of credit expired in February 2008.  

Restricted cash consisting of letters of credit for our facility lease agreements is included in long-term other assets which totaled $276,000 
and $517,000 at December 31, 2007 and 2008, respectively.  

As of December 31, 2008, we had an accumulated deficit of $260.8 million. We have funded this deficit primarily through the net proceeds 
raised from the sale of our capital stock.  
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A summary of our cash flow activities were as follows for the periods presented:  
   

Cash provided by / used in operating activities was driven by sales of our application suite and costs incurred to deliver that service. The 
timing of our billings and collections relating to our sales, the level of the deferred revenue on these sales, and the timing of the payment of our 
liabilities all have a significant impact on our cash flows. Cash flows from operations declined during the year ended December 31, 2008 as 
compared to the same period in 2007 in part as a result of increased payments on liabilities, a change in billing terms for new customers and an 
increase in days billings outstanding that more than offset the impact of our increased revenues.  

Cash used in investing activities during the year ended December 31, 2008 was primarily related to $28.8 million in cash used for the 
acquisition of OpenAir, net of cash received. Capital expenditures during 2008 included equipment purchased to facilitate our increased data 
center capacity. For all periods presented, capital expenditures consisting of the purchase of software licenses, computer equipment, leasehold 
improvements and furniture and fixtures as we expanded our infrastructure and workforce.  

The net cash used in financing activities for the year ended December 31, 2008 was primarily related to payments on capital leases offset 
by the proceeds from the issuance of common stock from the exercise of stock options. The net cash provided by financing activities in the year 
ended December 31, 2007 was primarily related to net proceeds received on our initial public offering of $161.9 million, offset by $8.0 million 
in payments on the related party line of credit. The net cash provided by financing activities in 2006 was primarily related to $6.7 million of 
proceeds related to the sale of stock in NetSuite KK, $1.9 million of refundable prepaid royalties related to NetSuite KK and proceeds from the 
issuance of common stock to employees.  

Contractual Obligations  

We generally do not enter into long-term minimum purchase commitments. Our principal commitments consist of obligations under capital 
leases for equipment, note payable used for purchase of equipment, operating leases primarily for office space, and other purchase obligations 
consisting of maintenance support contracts on leased or owned equipment and other general purchase obligations. The following table 
summarizes our commitments to settle contractual obligations in cash as of December 31, 2008, for the next five years and thereafter.  
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     Year ended December 31,   
     2006     2007     2008   
     (dollars in thousands)   

Net cash provided by / (used in) operating activities     $ 2,768     $ 4,119     $ (8,968 ) 
Net cash used in investing activities       (2,350 )     (4,772 )     (36,833 ) 
Net cash provided by / (used in) financing activities       7,888       159,805       (869 ) 
Effect of exchange rate changes on cash and cash equivalents       (53 )     346       900   

       
  

      
  

      
  

Net change in cash and cash equivalents     $ 8,253     $ 159,498     $ (45,770 ) 
       

  

      

  

      

  

     Total    

Less than 
 

1 year    1 to 3 years    3 to 5 years    

More than 
 

5 years 
     (dollars in thousands) 
Capital lease obligations     $ 234    $ 155    $ 79    $ —      $ —   
Debt obligations       2,586      1,444      1,142      —        —   

                                   

Total accrued contractual obligations       2,820      1,599      1,221      —        —   
                                   

Operating lease obligations       22,363      6,020      10,651      5,540      152 
Purchase obligations       7,685      5,948      1,737      —        —   

                                   

Total off-balance sheet contractual obligations       30,048      11,968      12,388      5,540      152 
                                   

Total contractual obligations     $ 32,868    $ 13,567    $ 13,609    $ 5,540    $ 152 
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Off-Balance Sheet Arrangements  

During the years ended December 31, 2006 , 2007 and 2008, we did not have any relationships with unconsolidated entities or financial 
partnerships, such as entities often referred to as structured finance or special purpose entities, which would have been established for the 
purpose of facilitating off balance sheet arrangements or other contractually narrow or limited purposes.  

Recent Accounting Pronouncements  

See Note 18 in our Notes to Consolidated Financial Statements for information regarding recent accounting pronouncements.  

   

Interest Rate Sensitivity  

We had cash and cash equivalents of $123.6 million at December 31, 2008. These amounts were held primarily in money market funds.  

Cash and cash equivalents are held for working capital purposes, and restricted cash amounts are held as security against various lease 
obligations. Due to the short-term nature of these investments, we believe that we do not have any material exposure to changes in the fair value 
of our investment portfolio as a result of changes in interest rates. Declines in interest rates, however, will reduce future interest income. We 
believe that we do not have any material exposure to changes in the fair value as a result of changes in interest rates.  

Foreign Currency Risk  

Our results of operations and cash flows are subject to fluctuations due to changes in foreign currency exchange rates, particularly changes 
in the British Pound Sterling, Canadian Dollar, Australian Dollar, Euro, Japanese Yen, Singapore Dollar and Philippine Peso. Our revenue is 
generally denominated in the local currency of the contracting party. The majority of our billings relate to sales occurring in the United States 
and therefore are denominated in U.S. dollars. We have an increasing percentage of sales denominated in foreign currencies including, but not 
limited to, the local currencies of Canada, the UK, Australia and Japan. Our expenses are generally denominated in the currencies of the 
countries in which our operations are located. Our expenses are incurred primarily in the United States, Canada and the UK, with a small portion 
of expenses incurred where our other international sales and operations offices are located. Our results of operations and cash flows are, 
therefore, subject to fluctuations due to changes in foreign currency exchange rates. During 2008 we undertook a hedging program to limit the 
exposure of foreign currency risk resulting from the revaluation of foreign denominated assets and liabilities through the use of forward 
exchange contracts. All contracts that we entered into during the year expired before year end. We expect to continue to enter into similar 
hedging transactions in future periods.  

Fluctuations in currency exchange rates could harm our business in the future. The effect of an immediate 10% adverse change in exchange 
rates on un-hedged foreign denominated receivables as of at December 31, 2008 would result in a loss of approximately $492,000.  

Fair Value of Financial Instruments  

We do not have material exposure to market risk with respect to investments, as our investments consist primarily of highly liquid 
investments purchased with a remaining maturity of three months or less. We do not use derivative financial instruments for speculative or 
trading purposes. However, this does not preclude our adoption of specific hedging strategies in the future.  
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INDEX TO CONSOLIDATED FINANCIAL STATEMENTS  

The following financial statements are filed as part of this Annual Report:  
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REPORT OF INDEPENDENT REGISTERED PUBLIC ACCOUNTING FIRM  

The Board of Directors and Stockholders  
NetSuite Inc.:  

We have audited the accompanying consolidated balance sheets of NetSuite Inc. and subsidiaries (the Company) as of December 31, 2008 and 
2007, and the related consolidated statements of operations, convertible preferred stock and stockholders’ equity/(deficit), and cash flows for 
each of the years in the three-year period ended December 31, 2008. In connection with our audits of the consolidated financial statements, we 
have also audited financial statement Schedule II, as set forth in Item 15(b). These consolidated financial statements and financial statement 
schedule are the responsibility of the Company’s management. Our responsibility is to express an opinion on these consolidated financial 
statements and financial statement schedule based on our audits. We also have audited the Company’s internal control over financial reporting as 
of December 31, 2008, based on criteria established in Internal Control—Integrated Framework issued by the Committee of Sponsoring 
Organizations of the Treadway Commission (COSO). The Company’s management is responsible for these consolidated financial statements, 
for maintaining effective internal control over financial reporting, and for its assessment of the effectiveness of internal control over financial 
reporting, included in the accompanying Report of Management on Internal Control Over Financial Reporting. Our responsibility is to express 
an opinion on these consolidated financial statements and an opinion on the Company’s internal control over financial reporting based on our 
audits.  

We conducted our audits in accordance with the standards of the Public Company Accounting Oversight Board (United States). Those standards 
require that we plan and perform the audits to obtain reasonable assurance about whether the financial statements are free of material 
misstatement and whether effective internal control over financial reporting was maintained in all material respects. Our audits of the 
consolidated financial statements included examining, on a test basis, evidence supporting the amounts and disclosures in the financial 
statements, assessing the accounting principles used and significant estimates made by management, and evaluating the overall financial 
statement presentation. Our audit of internal control over financial reporting included obtaining an understanding of internal control over 
financial reporting, assessing the risk that a material weakness exists, and testing and evaluating the design and operating effectiveness of 
internal control based on the assessed risk. Our audits also included performing such other procedures as we considered necessary in the 
circumstances. We believe that our audits provide a reasonable basis for our opinions.  

A company’s internal control over financial reporting is a process designed to provide reasonable assurance regarding the reliability of financial 
reporting and the preparation of financial statements for external purposes in accordance with generally accepted accounting principles. A 
company’s internal control over financial reporting includes those policies and procedures that (1) pertain to the maintenance of records that, in 
reasonable detail, accurately and fairly reflect the transactions and dispositions of the assets of the company; (2) provide reasonable assurance 
that transactions are recorded as necessary to permit preparation of financial statements in accordance with generally accepted accounting 
principles, and that receipts and expenditures of the company are being made only in accordance with authorizations of management and 
directors of the company; and (3) provide reasonable assurance regarding prevention or timely detection of unauthorized acquisition, use, or 
disposition of the company’s assets that could have a material effect on the financial statements.  

Because of its inherent limitations, internal control over financial reporting may not prevent or detect misstatements. Also, projections of any 
evaluation of effectiveness to future periods are subject to the risk that controls may become inadequate because of changes in conditions, or that 
the degree of compliance with the policies or procedures may deteriorate.  

In our opinion, the consolidated financial statements referred to above present fairly, in all material respects, the financial position of NetSuite 
Inc. and subsidiaries as of December 31, 2008 and 2007, and the results of its operations and its cash flows for each of the years in the three-year 
period ended December 31, 2008, in  
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conformity with U.S. generally accepted accounting principles. Also in our opinion, the related financial statement schedule, when considered in 
relation to the basic consolidated financial statements taken as a whole, presents fairly, in all material respects, the information set forth therein. 
Also in our opinion, NetSuite Inc. and subsidiaries maintained, in all material respects, effective internal control over financial reporting as of 
December 31, 2008, based on criteria established in Internal Control—Integrated Framework issued by the Committee of Sponsoring 
Organizations of the Treadway Commission.  

/s/    KPMG LLP  

Mountain View, California  
March 11, 2009  
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NETSUITE INC.  

CONSOLIDATED BALANCE SHEETS  
(dollars in thousands)  

   

See accompanying notes to consolidated financial statements.  
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     December 31,   
     2007     2008   

ASSETS       

Current assets:       

Cash and cash equivalents     $ 169,408     $ 123,638   
Accounts receivable, net of allowances of $585 and $589 as of December 31, 2007 and December 31, 

2008, respectively       18,698       26,675   
Deferred commissions       13,241       11,363   
Other current assets       1,778       2,385   

       
  

      
  

Total current assets       203,125       164,061   
Property and equipment, net       12,068       15,413   
Deferred commissions, non-current       2,275       1,688   
Goodwill       —         17,824   
Other intangible assets, net       —         8,712   
Other assets       1,309       2,636   

       
  

      
  

Total assets     $ 218,777     $ 210,334   
       

  

      

  

LIABILITIES, MINORITY INTEREST AND STOCKHOLDERS ’ EQUITY       

Current liabilities:       

Accounts payable     $ 2,788     $ 2,893   
Deferred revenue       65,875       66,667   
Accrued compensation       8,552       10,863   
Accrued expenses       6,654       5,758   
Other current liabilities       7,130       4,363   

       
  

      
  

Total current liabilities       90,999       90,544   
       

  
      

  

Long-term liabilities:       

Deferred revenue, non-current       11,111       7,204   
Other long-term liabilities       4,257       3,199   

       
  

      
  

Total long-term liabilities       15,368       10,403   
       

  
      

  

Total liabilities       106,367       100,947   
       

  
      

  

Minority interest       1,330       395   
       

  
      

  

Commitments and contingencies (Note 10)       

Stockholders’  equity:       

Preferred stock, par value $0.01, 25,000,000 shares authorized as of December 31, 2007 and 2008; zero 
shares issued and outstanding       —         —     

Common stock, par value $0.01, 500,000,000 shares authorized;  
60,059,453 and 60,919,401 shares issued and outstanding, excluding 116,114 and 45,022 shares 
subject to repurchase as of December 31, 2007 and 2008, respectively       601       609   

Additional paid-in capital       355,155       368,801   
Accumulated other comprehensive income       215       337   
Accumulated deficit       (244,891 )     (260,755 ) 

       
  

      
  

Total stockholders’  equity       111,080       108,992   
       

  
      

  

Total liabilities, minority interest and stockholders’  equity     $ 218,777     $ 210,334   
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NETSUITE INC.  

CONSOLIDATED STATEMENTS OF OPERATIONS  
(dollars and shares in thousands, except per share amounts)  

   

   
See accompanying notes to consolidated financial statements.  
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     Year Ended December 31,   
     2006     2007     2008   

Revenue     $ 67,202     $ 108,541     $ 152,476   
Cost of revenue       22,993       33,766       48,582   

       
  

      
  

      
  

Gross profit       44,209       74,775       103,894   
       

  
      

  
      

  

Operating expenses:         

Product development       20,690       23,703       21,516   
Sales and marketing       43,892       57,932       76,943   
General and administrative       14,619       16,720       23,804   

       
  

      
  

      
  

Total operating expenses       79,201       98,355       122,263   
       

  
      

  
      

  

Operating loss       (34,992 )     (23,580 )     (18,369 ) 
       

  
      

  
      

  

Other income/(expense), net:         

Interest income       203       335       3,988   
Interest expense       (113 )     (29 )     (183 ) 
Interest expense to related parties       (544 )     (825 )     (291 ) 
Other income/(expense), net       127       313       (1,049 ) 

       
  

      
  

      
  

Total other income/(expense), net       (327 )     (206 )     2,465   
       

  
      

  
      

  

Loss before income taxes and minority interest       (35,319 )     (23,786 )     (15,904 ) 
Provision for income taxes       643       734       1,056   

       
  

      
  

      
  

Loss before minority interest       (35,962 )     (24,520 )     (16,960 ) 
Minority interest       240       614       1,096   

       
  

      
  

      
  

Net loss     $ (35,722 )   $ (23,906 )   $ (15,864 ) 
       

  

      

  

      

  

Net loss per common share, basic and diluted     $ (6.42 )   $ (2.45 )   $ (0.26 ) 
       

  

      

  

      

  

Weighted average number of shares used in computing net loss per share       5,567       9,774       60,385   
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NETSUITE INC.  

STATEMENTS OF CONVERTIBLE PREFERRED STOCK AND STOCK HOLDERS’ EQUITY / (DEFICIT)  
(dollars in thousands)  

   

See accompanying notes to consolidated financial statements.  
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Convertible preferred 

Stock     Common Stock   Additional 
 

Paid-In  
Capital   

  Notes  
Receivable  

From  
Stockholders   

  

Accumulated 
 

Other  
Comprehen- 
sive Income/ 

(Loss)   

  Accumulated 

 
Deficit   

      

    Shares     Amount     Shares   Amount           Total   
BALANCES, December 31, 2005    33,847,061     $ 125,654     5,046,055   $ 51   $ 25,659     $ (3,089 )   $ —       $ (185,263 )   $ (162,642 ) 
Issuance of notes receivable from stockholders for exercise of stock 

options    —         —       1,334,687     13     859       (1,128 )         (256 ) 
Interest income on notes receivable    —         —       —       —       —         (156 )         (156 ) 
Exercise of stock options for services    —         —       2,000     —       —         —             —     
Exercise of stock options for cash    —         —       404,101     4     334       —             338   
Lapse of restrictions on common stock related to early exercise of 

stock options    —         —       501,356     5     382       —             387   
Stock-based compensation    —         —       —       —       15,291       —             15,291   
Excess of proceeds over parent’s basis related to sale of subsidiary 

common stock    —         —       —       —       5,532       —             5,532   
Contribution to capital by related party    —         —       —       —       4       —             4   
Comprehensive loss:                    

Foreign currency translation adjustment                  (43 )     
Net loss                  —         (35,722 )   
Comprehensive loss    —         —       —       —       —         —             (35,765 ) 

    
  

      
  

                
  

      
  

      
  

      
  

      
  

BALANCES, December 31, 2006    33,847,061       125,654     7,288,199     73     48,061       (4,373 )     (43 )     (220,985 )     (177,267 ) 
                      

  

Interest income on notes receivable    —         —       —       —       —         (56 )         (56 ) 
Conversion of preferred stock into common stock    (33,847,061 )     (125,654 )   44,676,597     447     125,207       —             125,654   
Payment of notes receivable from stockholders    —         —       —       —       —         4,429           4,429   
Issuance of common stock, net of issuance costs of $14.0 million    —         —       6,765,000     68     161,786       —             161,854   
Exercise of stock options for cash    —         —       487,397     5     1,099       —             1,104   
Lapse of restrictions on common stock related to early exercise of 

stock options    —         —       842,260     8     778       —             786   
Stock-based compensation    —         —       —       —       18,202       —             18,202   
Contribution to capital by related party    —         —       —       —       22       —             22   
Comprehensive loss:                    

Foreign currency translation adjustment                  258       —       
Net loss                  —         (23,906 )   
Comprehensive loss    —         —       —       —       —         —             (23,648 ) 

    
  

      
  

                
  

      
  

      
  

      
  

      
  

BALANCES, December 31, 2007    —         —       60,059,453     601     355,155       —         215       (244,891 )     111,080   
                      

  

Assumption of stock awards in connection with acquisition of 
OpenAir    —         —       —       —       127             127   

Stock issuance costs    —         —       —       —       (212 )     —             (212 ) 
Exercise of stock options for cash    —         —       705,623     7     2,143       —             2,150   
Lapse of restrictions on common stock related to early exercise of 

stock options    —         —       77,863     —       116       —             116   
Vesting of restricted stock awards and units    —         —       76,462     1     (302 )     —             (301 ) 
Stock-based compensation    —         —       —       —       11,774       —             11,774   
Comprehensive loss:                    

Foreign currency translation adjustment                  122       —       
Net loss                  —         (15,864 )   
Comprehensive loss    —         —       —       —       —         —             (15,742 ) 

    
  

      
  

                
  

      
  

      
  

      
  

      
  

BALANCES, December 31, 2008    —       $ —       60,919,401   $ 609   $ 368,801     $ —       $ 337     $ (260,755 )   $ 108,992   
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See accompanying notes to consolidated financial statements.  
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     Year Ended December 31,   
     2006     2007     2008   
Cash flows provided by/(used in) operating activities:         
Net loss     $ (35,722 )   $ (23,906 )   $ (15,864 ) 
Adjustments to reconcile net loss to net cash provided by / (used in) operating activities:         

Depreciation and amortization       2,584       3,381       5,330   
Amortization of other intangible assets       —         —         1,604   
Provision for accounts receivable allowances       432       530       773   
Stock-based compensation       15,308       18,224       11,774   
Amortization of deferred commissions       12,762       19,752       22,709   
Loss on disposal of property and equipment       —         —         34   
Minority interest       (240 )     (614 )     (1,096 ) 
Accrued interest on notes receivable from stockholders       (156 )     (56 )     —     
Changes in operating assets and liabilities, net of acquired assets and liabilities:         

Accounts receivable       (974 )     (3,984 )     (8,722 ) 
Deferred commissions       (17,138 )     (20,034 )     (20,217 ) 
Other current assets       551       (882 )     (552 ) 
Other assets       (491 )     (103 )     (516 ) 
Accounts payable       (110 )     633       (170 ) 
Accrued compensation       1,710       1,934       1,925   
Deferred revenue       19,728       5,215       (3,312 ) 
Other current liabilities       2,456       3,874       (3,258 ) 
Other long-term liabilities       2,068       155       590   

       
  

      
  

      
  

Net cash provided by / (used in) operating activities       2,768       4,119       (8,968 ) 
       

  
      

  
      

  

Cash flows used in investing activities:         
Proceeds from disposal of property and equipment       —         —         28   
Purchases of property and equipment       (1,903 )     (4,664 )     (7,265 ) 
Capitalized internal use software       (447 )     (108 )     (266 ) 
Acquisition of OpenAir, net of cash received       —         —         (28,725 ) 
Advances on line of credit       —         —         (330 ) 
Acquisition of other intangibles       —         —         (275 ) 

       
  

      
  

      
  

Net cash used in investing activities       (2,350 )     (4,772 )     (36,833 ) 
       

  
      

  
      

  

Cash flows provided by / (used in) financing activities:         
Proceeds from refundable prepaid loyalties       1,903       —         —     
Proceeds from line of credit from related party       9,046       1,000       —     
Payments on line of credit from related party       (9,282 )     (8,000 )     —     
Proceeds from notes receivable from stockholders       —         4,429       —     
Payments under capital leases and long-term debt       (820 )     (1,133 )     (1,589 ) 
Proceeds from issuance of common stock, net of issuance costs       325       163,509       720   
Proceeds received from sale of subsidiary stock       6,716       —         —     

       
  

      
  

      
  

Net cash provided by / (used in) financing activities       7,888       159,805       (869 ) 
       

  
      

  
      

  

Effect of exchange rate changes on cash and cash equivalents       (53 )     346       900   
       

  
      

  
      

  

Net change in cash and cash equivalents       8,253       159,498       (45,770 ) 
Cash and cash equivalents at beginning of year       1,657       9,910       169,408   

       
  

      
  

      
  

Cash and cash equivalents at end of year     $ 9,910     $ 169,408     $ 123,638   
       

  

      

  

      

  

Supplemental cash flow disclosure:         
Cash paid during the period for:         

Interest paid to related parties     $ 581     $ 708     $ 313   
Interest paid to other parties     $ 114     $ 75     $ 46   
Income taxes, net of tax refunds     $ 157     $ 261     $ 2,056   

Noncash financing and investing activities:         
Property and equipment acquired under capital leases and long-term debt     $ —       $ 4,736     $ —     
Exercise of stock options for stockholder notes receivable     $ 1,128     $ —       $ —     
Conversion of preferred stock     $ —       $ 125,654     $ —     
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NOTE 1. ORGANIZATION  

NetSuite Inc. (“the Company”) provides an on-demand, integrated business management application suite that offers Accounting / 
Enterprise Resource Planning, Customer Relationship Management and Ecommerce functionality to medium-sized businesses and divisions of 
large companies. The Company’s headquarters are located in San Mateo, California. The Company conducts its business worldwide, with 
international locations in Canada, Europe, Asia, and Australia.  

NOTE 2. SIGNIFICANT ACCOUNTING POLICIES  

Basis of Presentation and Principles of Consolidation  

The consolidated financial statements include the accounts of the Company and its majority and wholly-owned subsidiaries. Intercompany 
balances and transactions have been eliminated.  

As of December 31, 2008, the Company owned a 72% interest in NetSuite Kabushiki Kaisha (“NetSuite KK”), a Japanese corporation. 
Given the Company’s majority ownership interest, the accounts of NetSuite KK have been consolidated with the accounts of the Company, and a 
minority interest has been recorded for the minority investors’ interests in the net assets and operations of NetSuite KK to the extent of the 
minority investors’ individual investments.  

Use of Estimates  

The preparation of financial statements in conformity with GAAP requires management to make certain estimates and assumptions. These 
estimates and assumptions affect the reported amounts of assets and liabilities and disclosure of contingent assets and liabilities at the date of the 
financial statements, as well as reported amounts of revenue and expenses during the reporting period. Actual results could differ from those 
estimates.  

Segments  

The Company’s chief operating decision maker is its Chief Executive Officer (“CEO”), who reviews financial information presented on a 
consolidated basis, accompanied by information about revenue by geographic region. Accordingly, the Company has determined that it has a 
single reporting segment, specifically, the provision of on-demand, business management application suites.  

Revenue Recognition  

The Company generates revenue from the sale of subscriptions and its services. In most instances, revenue is generated under sales 
agreements with multiple elements, which are comprised of subscription fees from customers accessing its on-demand application service and 
professional services associated with consultation services and customer support. The Company’s sales agreements have contract terms ranging 
from one to three years in length. Arrangements with customers do not provide the customer with the right to take possession of the software 
supporting the on-demand application service at any time.  

The Company provides its software as a service and follows the provisions of the SAB No. 104 and EITF Issue 00-21. The Company 
commences revenue recognition when all of the following conditions are met:  
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  •   There is persuasive evidence of an arrangement;  
  •   The service is being provided to the customer;  
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In applying the provisions of EITF 00-21, the Company has determined that it does not have objective and reliable evidence of fair value 
for each element of its sales agreements that contain a subscription to its on-demand application service and customer support, professional 
services, or both. As a result, the elements within its multiple element sales agreements do not qualify for treatment as separate units of 
accounting. Accordingly, the Company accounts for fees received under multiple element arrangements as a single unit of accounting and 
recognizes the entire arrangement ratably over the term of the related agreement, commencing upon the later of the agreement start date or when 
all revenue recognition criteria have been met. Amounts that have been invoiced are initially recorded in accounts receivable and deferred 
revenue.  

The Company will occasionally sell professional services separately from a subscription agreement. In determining whether the 
professional services can be accounted for separately from a subscription agreement, the Company considers the timing of when the professional 
service agreement was signed in comparison to the subscription agreement start date and the contractual dependence of the subscription service 
on the successful completion of the professional services. If the Company determines that the professional services do not qualify as a separate 
arrangement, and hence a separate unit of accounting, this revenue is amortized over the remaining term of the subscription agreement. If these 
professional services do qualify as a separate arrangement, the Company recognizes such revenue on either a completed contract basis or a time 
and materials basis depending on the facts and circumstances behind the underlying agreement. To date, the professional services qualifying as a 
separate unit of accounting have not been material.  

Sales and other taxes collected from customers and remitted to government authorities are excluded from revenues.  

Deferred Revenue  

Deferred revenue consists of billings or payments received in advance of revenue recognition and is recognized as the revenue recognition 
criteria are met. The Company generally invoices its customers annually or in monthly or quarterly installments. Accordingly, the deferred 
revenue balance does not represent the total contract value of annual or multi-year, non-cancelable subscription agreements. Deferred revenue 
that will be recognized during the succeeding 12 month period is recorded as current deferred revenue and the remaining portion is recorded as 
non-current deferred revenue.  

Cost of Revenue  

Cost of revenue primarily consists of costs related to hosting the Company’s on-demand application suite, providing customer support, 
data communications expenses, salaries and benefits of operations and support personnel, software license fees, costs associated with website 
development activities, allocated overhead, amortization expense associated with capitalized internal use software and intangible assets and plant 
and equipment depreciation.  

Deferred Commissions  

The Company capitalizes commission costs that are incremental and directly related to the acquisition of customer contracts. Commission 
costs are accrued and capitalized upon execution of the sales contract by the  
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  •   The collection of the fees is probable; and  
  •   The amount of fees to be paid by the customer is fixed or determinable.  
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customer. Payments to sales personnel are made shortly after the receipt of the related customer payment. Deferred commissions are amortized 
over the term of the related non-cancelable customer contract and are recoverable through the related future revenue streams. The Company 
capitalized commission costs of $17.1 million, $20.0 million and $20.2 million during the years ended December 31, 2006, 2007 and 2008, 
respectively. Commission amortization expense was $12.8 million, $19.8 million and $22.7 million during the years ended December 31, 2006, 
2007 and 2008, respectively.  

Internal Use Software and Website Development Costs  

In accordance with EITF 00-2 and EITF 00-3, the Company applies AICPA SOP No. 98-1 to the accounting for capitalization of internal 
use software. Under these guidelines, costs incurred in the preliminary stages of development are expensed as incurred. Once an application has 
reached the development stage, internal and external costs, if direct and incremental, are capitalized until the software is substantially complete 
and ready for its intended use. Capitalization ceases upon completion of all substantial testing. The Company also capitalizes costs related to 
specific upgrades and enhancements when it is probable the expenditures will result in additional functionality. Capitalized costs are recorded as 
part of property and equipment. Maintenance and training costs are expensed as incurred. Internal use software is amortized on a straight line 
basis over its estimated useful life, generally three years. Management evaluates the useful lives of these assets on an annual basis and tests for 
impairment whenever events or changes in circumstances occur that could impact the recoverability of these assets. There were no impairments 
to internal software during the years ended December 31, 2006, 2007 and 2008. The Company capitalized $447,000, $108,000 and $266,000 in 
internal use software during the years ended December 31, 2006, 2007 and 2008, respectively. Amortization expense totaled $254,000, $250,000 
and $254,000 during the years ended December 31, 2006, 2007 and 2008, respectively. The net book value of capitalized internal use software at 
December 31, 2007 and 2008 was $491,000 and $503,000, respectively.  

Comprehensive Loss  

Comprehensive loss consists of net loss and other comprehensive income / (loss). Other comprehensive income / (loss) is comprised of 
foreign currency translation gains and losses, net of tax. This item has been excluded from net loss and is reflected instead in stockholders’ 
equity. The Company’s comprehensive loss was as follows for the periods presented:  
   

Income Taxes  

The Company accounts for income taxes under the asset and liability approach. Deferred income taxes reflect the impact of temporary 
differences between assets and liabilities recognized for financial reporting purposes and amounts recognized for income tax reporting purposes, 
net operating loss carryforwards and other tax credits measured by applying currently enacted tax laws. Valuation allowances are provided when 
necessary to reduce deferred tax assets to an amount that is more likely than not to be realized.  
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     Year end December 31,   
     2006     2007     2008   

Net loss     $ (35,722 )   $ (23,906 )   $ (15,864 ) 
Other comprehensive income / (loss):         

Foreign currency translation gains / (losses)       (43 )     258       122   
       

  
      

  
      

  

Comprehensive loss     $ (35,765 )   $ (23,648 )   $ (15,742 ) 
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Compliance with income tax regulations requires the Company to make decisions relating to the transfer pricing of revenue and expenses 
between each of its legal entities that are located in several countries. The Company’s determinations include many decisions based on 
management’s knowledge of the underlying assets of the business, the legal ownership of these assets, and the ultimate transactions conducted 
with customers and other third parties. The calculation of the Company’s tax liabilities involves dealing with uncertainties in the application of 
complex tax regulations in multiple tax jurisdictions. The Company may be periodically reviewed by domestic and foreign tax authorities 
regarding the amount of taxes due. These reviews may include questions regarding the timing and amount of deductions and the allocation of 
income among various tax jurisdictions. In evaluating the exposure associated with various filing positions, the Company records estimated 
reserves when it is not probable that an uncertain tax position will be sustained upon examination by a taxing authority. Such estimates are 
subject to change. See Note 15 for information regarding the Company’s adoption of FASB Interpretation No. 48 “ Accounting for Uncertainty 
in Income Taxes .”  

Cash and Cash Equivalents  

The Company considers all highly liquid investments purchased with a remaining maturity of three months or less to be cash equivalents. 
Cash equivalents are comprised of investments in money market mutual funds. Cash and cash equivalents are recorded at cost, which 
approximates fair value.  

Fair Value of Financial Instruments  

The carrying amounts of the Company’s financial assets and liabilities, including cash, accounts receivable, and accounts payable 
approximate fair value due to the short maturities or variable rates of these instruments.  

Goodwill and Other Intangible Assets  

The Company records goodwill when consideration paid in a purchase acquisition exceeds the fair value of the net tangible assets and the 
identified intangible assets acquired. Goodwill is not amortized, but rather is tested for impairment annually or more frequently if facts and 
circumstances warrant a review. The Company has determined that there is a single reporting unit for the purpose of goodwill impairment tests. 
For purposes of assessing the impairment of goodwill, the Company annually estimates the fair value of the reporting unit which is compared to 
the carrying value of the reporting unit. If the Company determines that the carrying value of the reporting unit exceeds its fair value, an 
impairment charge would be required. During the fourth quarter of 2008, the Company completed its annual impairment test of goodwill and 
based upon that evaluation determined that its goodwill was not impaired at December 31, 2008.  

Other intangible assets, consisting of developed technology, tradename and customer relationships, are stated at cost less accumulated 
amortization. All other intangible assets have been determined to have definite lives and are amortized on a straight-line basis over their 
estimated remaining economic lives, ranging from two to seven years.  

Long-lived Assets  

The Company continually monitors events and changes in circumstances that could indicate that carrying amounts of its long-lived assets, 
including property and equipment and intangible assets may not be recoverable. When such events or changes in circumstances occur, the 
Company assesses the recoverability of long-lived assets by determining whether the carrying value of such assets will be recovered through 
their undiscounted expected future cash flow. If the future undiscounted cash flow is less than the carrying amount of these assets,  
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the Company recognizes an impairment loss based on the excess of the carrying amount over the fair value of the assets. The Company did not 
recognize any impairment charges on its long-lived assets during the year ended December 31, 2008.  

Leases  

The Company leases worldwide facilities and certain other equipment under non-cancelable lease agreements. The terms of certain lease 
agreements provide for rental payments on a graduated basis. The Company recognizes rent expense on the straight line basis over the lease 
period and accrues for rent expense incurred but not paid.  

Under certain leases, the Company also receives reimbursements for leasehold improvements. These reimbursements are lease incentives 
which are recognized as a liability and are amortized on a straight line basis over the term of the lease as a component of minimum rental 
expense. The leasehold improvements are included in property, plant and equipment and are amortized over the shorter of the estimated useful 
life of the improvements or the lease term.  

Property and Equipment  

Property and equipment are stated at cost less accumulated depreciation and amortization. Depreciation is computed on a straight-line basis 
over the estimated asset lives. The estimated useful lives by asset classification are generally as follows:  
   

Amortization of leasehold improvements and leased software is computed on a straight-line basis over the shorter of the lease term or the 
estimated useful lives of the assets.  

Upon retirement or disposition of property and equipment, the cost and related accumulated depreciation are removed from the accounts 
and any resulting gain or loss is recognized in other income.  

Warranties and Indemnification  

The Company’s on-demand application service is typically warranted to perform in a manner consistent with general industry standards 
that are reasonably applicable and materially in accordance with the Company’s online help documentation under normal use and circumstances. 

The Company includes service level commitments to its customers warranting certain levels of uptime reliability and performance and 
permitting those customers to receive credits in the event that the Company fails to meet those levels. To date, the Company has not incurred any 
material costs as a result of such commitments and has not accrued any liabilities related to such obligations in the accompanying consolidated 
financial statements.  
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Asset classification    Estimated useful life 

Office equipment     3 years 
Furniture and fixtures     5 years 
Computers     3 years 
Software, perpetual license     3 years 
Software, license with stated term     Term of the license 
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The Company has also agreed to indemnify its directors and executive officers for costs associated with any fees, expenses, judgments, 
fines and settlement amounts incurred by any of these persons in any action or proceeding to which any of those persons is, or is threatened to 
be, made a party by reason of the person’s service as a director or officer, including any action by the Company, arising out of that person’s 
services as the Company’s director or officer or that person’s services provided to any other company or enterprise at the Company’s request. 
The Company maintains director and officer insurance coverage that may enable the Company to recover a portion of any future amounts paid.  

Concentration of Credit Risk and Significant Customers and Suppliers  

Financial instruments potentially exposing the Company to concentration of credit risk consist primarily of cash and cash equivalents, 
restricted cash and trade accounts receivable. The Company maintains an allowance for doubtful accounts receivable balances. The allowance is 
based upon historical loss patterns, the number of days that billings are past due and an evaluation of the potential risk of loss associated with 
problem accounts. The Company generally charges off uncollectable accounts receivable balances when accounts are 120 days past-due based 
on the account’s contractual terms. Credit risk arising from accounts receivable is mitigated due to the large number of customers comprising the 
Company’s customer base and their dispersion across various industries. At December 31, 2007 and December 31, 2008, there were no 
customers that represented more than 10% of the net accounts receivable balance. There were no customers that individually exceeded 10% of 
the Company’s revenue in any of the periods presented. At December 31, 2007 and December 31, 2008, long-lived assets located outside the 
United States were not significant.  

Revenue by geographic region, based on the billing address of the customer, was as follows for the periods presented. The distribution 
rights revenues referred to in Note 8, totaling $0, $2.0 million and $6.1 million in the years ended December 31, 2006, 2007 and 2008, 
respectively, are included in the totals for the Americas.  
   

No single country outside the United States represented more than 10% of revenue during the years ended December 31, 2006, 2007 or 
2008.  

The Company maintains cash balances at several banks. Accounts located in the United States are insured by the Federal Deposit Insurance 
Corporation (“FDIC”), up to $250,000. Certain operating cash accounts may exceed the FDIC limits.  

Certain Significant Risks and Uncertainties  

The Company participates in a dynamic high technology industry and believes that changes in any of the following areas could have a 
material adverse effect on the Company’s future financial position, results of operations or cash flows: advances and trends in new technologies 
and industry standards; pressures resulting from new applications offered by competitors; changes in certain strategic relationships or customer 
relationships; litigation or claims against the Company based on intellectual property, patent, product, regulatory or other factors; risk associated 
with changes in domestic and international economic or political conditions or  
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     Year Ended December 31, 
     2006    2007    2008 
     (dollars in thousands) 
Americas     $ 57,561    $ 89,349    $ 123,429 
International       9,641      19,192      29,047 

                     

Total revenue     $ 67,202    $ 108,541    $ 152,476 
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regulations; availability of necessary product components; and the Company’s ability to attract and retain employees necessary to support its 
growth.  

Foreign Currency Translation  

The U.S. dollar is the reporting currency for all periods presented. The financial information for entities outside the United States is 
measured in their functional currency which, depending on circumstances, may either be the local currency or the U.S. dollar. Assets and 
liabilities are translated into U.S. dollars at the exchange rate in effect on the respective balance sheet dates. Income statement balances are 
translated into U.S. dollars based on the average rate of exchange for the corresponding period. Exchange rate differences resulting from 
translation adjustments are accounted for as a component of accumulated other comprehensive income / (loss). Gains or losses, whether realized 
or unrealized, due to transactions in foreign currencies are reflected in the consolidated statements of operations under the line item other 
expense. The Company recognized net foreign currency gains of $150,000 and $256,000 during the years ended December 31, 2006 and 2007, 
respectively and a net foreign currency loss of $1.0 million during the year ended December 31, 2008.  

Legal Fees  

Legal fees, including future legal costs expected to be incurred in connection with potential loss contingencies, are expensed as incurred.  

Advertising Expense  

Advertising costs are expensed as incurred. Advertising expense was $1.0 million, $0.9 million and $2.0 million for the years ended 
December 31, 2006, 2007 and 2008, respectively.  

Stock Based Compensation  

The Company has a stock based compensation plan, which is described in Note 13. Prior to January 1, 2006, the Company accounted for 
options granted to employees and directors using the intrinsic value based method in accordance with APB No. 25, and SFAS No. 123, as 
amended.  

Under APB No. 25, stock based employee and director compensation arrangements were accounted for using the intrinsic value method 
based on the difference, if any, between the estimated fair value of the Company’s common stock and the exercise price on the date of grant. All 
options granted were intended to be exercisable at a price per share not less than fair market value of the shares of the Company’s common stock 
underlying those options on their respective dates of grant. The Company’s Board of Directors determined these exercise prices in good faith 
based on the best information available to the Company’s Board of Directors and its management at the time of the grant. Certain options were 
subject to variable accounting in all periods presented.  

Effective January 1, 2006, the Company adopted the fair value recognition provisions of SFAS No. 123(R), using the prospective transition 
method, which requires the Company to apply the provisions of SFAS No. 123(R) only to new awards granted, and to awards modified, 
repurchased or cancelled, after the adoption date. Under this transition method, stock based compensation expense recognized beginning 
January 1, 2006 is based on the grant date fair value of stock option awards granted or modified after January 1, 2006. The Company recognizes 
compensation costs for awards with only service conditions that include graded vesting features on a straight-line basis over the requisite service 
period for the entire awards. As a result of independent sales of common stock in February 2007, the Company performed a retrospective 
calculation of the fair value of option grants made since January 1, 2006.  
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In November 2007, the Company entered into amendments to outstanding stock options with two of its named executive officers 
increasing the exercise prices of certain stock options subject to variable accounting under APB No. 25. This action resulted in a substantive 
modification under SFAS No. 123(R) and at the date of this modification the intrinsic value amount was fixed, and will be recognized as stock 
compensation expense over the remaining service period.  

The Company accounts for compensation expense related to stock options granted to consultants and other non-employees based on the 
fair values estimated using the Black-Scholes model on the date of grant and re-measured at each reporting date in compliance with Emerging 
Issues Task Force Issue No. 96-18 “Accounting for Equity Instruments That Are Issued to Other Than Employees for Acquiring, or in 
Conjunction with Selling, Goods or Services.” The compensation expense is amortized using the straight-line method over the related service 
term.  

Net Loss Per Common Share  

Basic net loss per common share is computed by dividing net loss attributable to common stockholders by the weighted-average number of 
common shares outstanding during the period less the weighted-average number of unvested common shares subject to the Company’s right of 
repurchase. Diluted net loss per common share is computed by giving effect to all potential dilutive common shares, including options, common 
stock subject to repurchase, warrants and convertible preferred stock. Basic and diluted net loss per common share was the same for all periods 
presented as the impact of all potentially dilutive securities outstanding was anti-dilutive.  

NOTE 3. BUSINESS COMBINATIONS—ACQUISITION OF OPENAI R  

On June 4, 2008, the Company acquired all of the outstanding share capital of OpenAir for aggregate consideration of approximately $35.1 
million (the “Consideration”). The Consideration consists of the cash consideration paid to OpenAir’s former stockholders totaling $33.0 million 
and other direct transaction costs of $2.1 million consisting primarily of investment banking fees and other professional fees. The cash used in 
the acquisition was $28.7 million, net of $6.1 million in cash and cash equivalents acquired as part of the transaction. The Company also 
recorded $127,000 in additional paid in capital related to assumed restricted stock units as a result of a change in the price of our common stock 
from the date the acquisition was announced to the date the acquisition was completed.  

OpenAir is a provider of on-demand professional services automation software. NetSuite expects that the acquisition of OpenAir will 
accelerate the development of NetSuite’s products specifically designed for service companies, particularly project and time-based organizations 
in markets such as professional services, business and IT consulting, legal, accounting, and government contracting. As a result of the 
transaction, OpenAir became a wholly-owned subsidiary of the Company. The results of OpenAir’s operations have been included in the 
consolidated financial statements since the date of the closing of the acquisition.  

Goodwill represents the excess of the purchase price over the fair value of the underlying acquired net tangible and intangible assets. This 
amount represents buyer-specific value resulting from synergies that are not included in the fair values of assets that would not be available to 
another likely marketplace buyer. The factors that contributed to the recognition of goodwill in the acquisition of OpenAir included increased 
revenues and profits resulting from the expected enhancement of NetSuite’s application suite through the inclusion of OpenAir’s functionality 
designed specifically for services companies, the potential to cross-sell NetSuite’s fully integrated application suite to OpenAir’s clients, as well 
as the acquisition of a talented workforce.  
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The allocation of the Consideration to the net assets acquired was as follows:  
   

Pro Forma financial statements have not been included as the amounts are not material to the historical consolidated financial results of the 
Company.  

NOTE 4. FINANCIAL INSTRUMENTS  

Cash and Cash Equivalents,  

Cash and cash equivalents as of December 31, 2007 and 2008 consist of:  
   

Restricted Cash  

Restricted cash secures letters of credit applied against the Company’s facility lease agreements in the amount of $276,000 and $517,000 at 
December 31, 2007 and 2008, respectively, and is included in long-term other assets.  

Balance Sheet Hedging—Hedging of Foreign Currency Assets  

During the year ended December 31, 2008, the Company hedged certain of our foreign denominated cash, receivables and liabilities to 
reduce the risk that its earnings would be adversely affected by changes in exchange  
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     (dollars in thousands)   
Tangible assets:     

Cash and cash equivalents     $ 6,141   
Accounts receivable       1,844   
Other current assets       108   
Property and equipment       296   
Other non-current assets       39   

       
  

Total tangible assets       8,428   
       

  

Intangible assets:     

Goodwill       17,824   
Developed technology       4,502   
Tradename       523   
Customer relationships       5,113   

       
  

Total intangible assets       27,962   
       

  

Liabilities assumed:     

Accounts payable and accrued liabilities       (1,334 ) 
       

  

Total liabilities assumed       (1,334 ) 
       

  

Net assets acquired     $ 35,056   
       

  

     December 31, 
     2007    2008 
     (dollars in thousands) 
Cash     $ 11,461    $ 9,689 
Money Market Mutual Funds       157,947      113,949 

              

Cash and cash equivalents     $ 169,408    $ 123,638 
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rates. These derivative instruments hedge assets and liabilities that are denominated in foreign currencies. The derivatives are carried at fair 
value with changes in the fair value recorded as other income / (expense). These derivative instruments do not subject the Company to material 
balance sheet risk due to exchange rate movements because gains and losses on these derivatives are intended to offset gains and losses on the 
assets and liabilities being hedged. All contracts that the Company entered into during the period expired prior to year end and it did not have 
any such derivative contracts outstanding as of December 31, 2007 or 2008. As such, there were no unrecognized gains or losses on derivative 
instruments on either of those dates. During the year ended December 31, 2008, the net loss on hedged assets recognized was $680,000 and the 
net gain recognized on the hedging instruments was $403,000 resulting in a net loss recognized in other income / (expense) of $277,000. There 
were no such gains or losses recognized during the same period in 2007.  

NOTE 5. FAIR VALUE MEASUREMENTS  

In the first quarter of 2008, the Company adopted SFAS No. 157 “ Fair Value Measurements ” (“SFAS No. 157”) for all financial assets 
and financial liabilities and for all non-financial assets and non-financial liabilities recognized or disclosed at fair value in the financial 
statements on a recurring basis (at least annually). The adoption of SFAS No. 157 did not have a significant impact on the consolidated financial 
statements of the Company. SFAS No. 157 establishes a fair value hierarchy that requires an entity to maximize the use of observable inputs and 
minimize the use of unobservable inputs when measuring fair value. A financial instrument’s categorization within the fair value hierarchy is 
based upon the lowest level of input that is significant to the fair value measurement. SFAS No. 157 establishes three levels of inputs that may be 
used to measure fair value:  
   

   

   

The Company measures certain financial assets at fair value on a recurring basis. As of December 31, 2008, those assets were comprised of 
cash equivalents invested in money market mutual funds. The fair value of these financial assets was determined using the following inputs at 
December 31, 2008:  
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  •   Level 1—Quoted prices in active markets for identical assets or liabilities.  

  

•   Level 2—Observable inputs other than Level 1 prices such as quoted prices for similar assets or liabilities; quoted prices in markets 
with insufficient volume or infrequent transactions (less active markets); or model-derived valuations in which all significant inputs 
are observable or can be derived principally from or corroborated by observable market data for substantially the full term of the 
assets or liabilities.  

  
•   Level 3—Unobservable inputs to the valuation methodology that are significant to the measurement of fair value of assets or 

liabilities.  

          Fair value measurements at reporting date using 

     Total    

Quoted prices in  
active markets for 

 
identical assets  

(level 1)    

Significant other 
observable inputs 

 
(level 2)    

Significant  
unobservable inputs 

 
(level 3) 

     (dollars in thousands) 
Cash equivalents     $ 113,949    $ 113,949    $ —      $ —   
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NOTE 6. PROPERTY AND EQUIPMENT  

Property and equipment as of December 31, 2007 and 2008 consists of:  
   

Depreciation and amortization expense was $2.6 million, $3.4 million and $5.3 million for the years ended December 31, 2006, 2007 and 
2008, respectively.  

NOTE 7. GOODWILL AND OTHER INTANGIBLE ASSETS  

The change in the carrying amount of goodwill for the year ended December 31, 2008 was as follows:  
   

The carrying amount of other intangible assets at December 31, 2008 was as follows:  
   

The total amortization expense for other intangible assets was $1.6 million for the year ended December 31, 2008. The weighted average 
estimated economic life of other intangibles is five years. Amortization of acquired developed technology is included in cost of revenue and is 
being amortized over an estimated economic life of three years. Amortization of tradename and customer relationships is included in sales and 
marketing expenses, and is being amortized over periods of two and seven years, respectively. During 2008, the Company recorded $178,000 in 
amortization expense related to the historical use of certain intellectual property rights.  
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     December 31,   
     2007     2008   
     (dollars in thousands)   

Computer equipment     $ 13,329     $ 15,372   
Purchased software       8,386       9,679   
Internally developed software       2,760       3,026   
Leasehold improvements       1,841       3,641   
Furniture and fixtures       1,356       1,793   
Office equipment       628       944   

       
  

      
  

Total property and equipment       28,300       34,455   
Accumulated depreciation and amortization       (16,232 )     (19,042 ) 

       
  

      
  

Property and equipment, net     $ 12,068     $ 15,413   
       

  

      

  

     (dollars in thousands) 
Balance as of January 1, 2008     $ —   
Goodwill acquired during year       17,824 

       

Balance as of December 31, 2008     $ 17,824 
       

     

Gross  
carrying  
amount    

Accumulated 
 

amortization     

Net carrying 
 

amount 
     (dollars in thousands) 
Developed technology     $ 4,502    $ (859 )   $ 3,643 
Tradename       523      (149 )     374 
Customer relationships       5,113      (418 )     4,695 

              
  

      

Total     $ 10,138    $ (1,426 )   $ 8,712 
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Future amortization of intangible assets recorded as of December 31, 2008 is expected to be as follows:  
   

NOTE 8. NETSUITE KABUSHIKI KAISHA  

In March 2006, the Company formed NetSuite Kabushiki Kaisha (“NetSuite KK), a subsidiary of the Company, in order to market and sell 
applications and services of the Company in Japan. The Company and NetSuite KK entered into a Distribution Agreement in which the 
Company granted NetSuite KK exclusive rights with respect to the business of providing the Company’s on-demand application service in the 
Japanese market.  

In March 2006, the Company and NetSuite KK entered into a Share Purchase Agreement, a Development Fund Agreement and a Preferred 
Reseller Agreement with TCI, an unrelated Japanese firm. Pursuant to the Share Purchase Agreement, TCI acquired a 20% ownership interest in 
NetSuite KK. Under the terms of the Development Fund Agreement, the Company is required to undertake its best efforts to provide localization 
of the Company’s on-demand application service for the Japanese market. The Preferred Reseller Agreement provides TCI with a three-year 
right to distribute the localized on-demand application service in the Japanese market with certain favorable pricing terms. In conjunction with 
these agreements, the Company and NetSuite KK received $16.5 million from TCI, including $1.5 million in prepaid royalties, the unused 
portions of which are refundable upon the termination or expiration of the agreements. As of December 31, 2008, there was $267,000 in unused 
prepaid royalties.  

In October 2006, the Company and NetSuite KK entered into a similar Share Purchase Agreement, Development Fund Agreement and 
Preferred Reseller Agreement with MJS, an unrelated Japanese firm. Pursuant to the Share Purchase Agreement, MJS acquired a 5% ownership 
interest in NetSuite KK. Under the terms of the Development Fund Agreement, the Company is again required to undertake its best efforts to 
provide localization of the Company’s on-demand applications for the Japanese market. The Preferred Reseller Agreement provides MJS with a 
five-year right to distribute the localized product in the Japanese market with the same favorable pricing terms as those granted to TCI. In 
conjunction with these agreements, the Company and NetSuite KK received $4.1 million from MJS, including $394,000 in prepaid royalties, all 
of which had been used as of December 31, 2008. Also in October 2006, TCI invested a further $0.5 million in NetSuite KK to maintain its 20% 
ownership interest and Inspire Corporation, an unrelated financial investor, purchased a 3% ownership interest in NetSuite KK for $807,000. As 
a result of these transactions, the Company owned 72% of NetSuite KK at December 31, 2007 and 2008, respectively.  

As the prepaid royalties are refundable, the aggregate proceeds received from TCI and MJS were reduced by this amount to determine the 
fixed and determinable amount received from the parties. The Company then determined that there were two remaining elements to be valued in 
this arrangement: the equity investment and the favorable distribution rights. In order to allocate the aggregate consideration received from TCI 
and MJS among these two components, the Company has determined the fair value of the elements by valuing NetSuite  
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     (dollars in thousands) 
Fiscal year ended:     

December 31, 2009     $ 2,493 
December 31, 2010       2,343 
December 31, 2011       1,372 
December 31, 2012       730 
December 31, 2013       730 
Thereafter       1,044 

       

Total     $ 8,712 
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KK using a discounted cash flow method and the preferred pricing terms of the distribution rights using a differential cash flow method. The fair 
value of the development agreement was determined to not be a separate element as neither TCI nor MJS received any ownership or rights to the 
localization of the Company’s on-demand application service other than the right to distribute the service within the Japanese market. The total 
consideration was then allocated to the two identified components based on relative fair value.  

The relative fair value for the favorable distribution rights of $11.4 million was recorded as deferred revenue and is amortized into revenue 
ratably over the contractual term of the reseller period beginning with the release of the localized on-demand application service which occurred 
in 2007. The Company recognized $2.0 million and $6.1 million in revenue related to these agreements in the years ended December 31, 2007 
and 2008, respectively. The amounts allocated to the equity investment in NetSuite KK were recorded as equity and minority interest. The 
amount allocated to prepaid royalties has been recorded as a distributor advance in current liabilities.  

In conjunction with the agreements with TCI and MJS, the Company agreed to pay a commission fee to an independent party who 
brokered the transaction. This commission payment was allocated to favorable distribution rights and the equity investment based on their 
relative fair value. The amount allocated to equity was accounted for as an issuance cost and the amount allocated to the distribution rights has 
been recorded as deferred commission. On any future sales of stock by NetSuite KK, any difference between the excess of the proceeds over the 
Company’s basis in the stock will be accounted for as an adjustment to stockholders’ equity.  

NOTE 9. LONG-TERM DEBT  

On October 31, 2007, the Company entered into a perpetual software license agreement with Oracle USA, Inc., a related party, to license 
Oracle database and application server software, along with technical support. This license agreement has a forty-two month term that allows the 
Company to download an unlimited number of licenses which are perpetual in nature and was financed by Oracle USA, Inc. The note bears 
interest at a rate of 6.20% per annum. The principal amounts due on the notes for the years ended December 31, 2009, and 2010 are $1.4 million 
and $1.1 million, respectively. The current and long-term portions of the note payable, which have been recorded in “Other current liabilities” 
and “Other long-term liabilities,” respectively, are as follows for the periods indicated:  
   

As of December 31, 2007, the Company had a $20.0 million secured line of credit agreement with Tako Ventures, a related party. There 
were no outstanding borrowings on the line of credit as of December 31, 2007 or prior to its expiration in 2008. Interest expense paid to related 
parties on the line of credit were $544,000, $652,000 and $0 during the years ended December 31, 2006, 2007 and 2008, respectively.  
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     December 31, 
     2007    2008 
     (dollars in thousands) 
Current portion     $ 1,358    $ 1,444 
Long-term portion       2,586      1,142 

              

Total long-term debt     $ 3,944    $ 2,586 
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NOTE 10. LEASE COMMITMENTS  

The Company leases computer equipment and purchased software from various parties under capital lease agreements that expire through 
April 2010. The total amount financed under these capital leases was $684,000 at both December 31, 2007 and 2008. Accumulated amortization 
on those leases was $223,000 and $396,000 at December 31, 2007 and 2008, respectively. Amortization of assets recorded under the capital 
lease is included in depreciation expense. The current and long-term portions of the capital leases have been recorded in “Other current 
liabilities” and “Other long-term liabilities,” respectively on the consolidated balance sheets. The current and long-term portions of capital lease 
were as follows:  
   

The Company also has several non-cancelable operating leases, primarily for its facilities, that expire through 2014. Certain of these leases 
contain renewal options for periods ranging from two to five years and require the Company to pay all executory costs such as maintenance, 
taxes, and insurance. The Company also subleases a portion of its facilities under agreements that expire in periods through 2010. The 
Company’s corporate headquarters is located in San Mateo, California and such lease expires in 2012. In addition, the Company also leases 
office space elsewhere in the U.S. as well as in the United Kingdom, Canada, Singapore, Philippines, Hong Kong, Australia, and Japan, which 
expire on various dates through 2014. Minimum rent payments under operating leases are recognized on a straight-line basis over the term of the 
lease including any periods of free rent and rent concessions.  

Future minimum lease payments under non-cancelable operating leases (with initial or remaining lease terms in excess of one year) and the 
future minimum capital lease payments as of December 31, 2008 are as follows:  
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     December 31, 
     2007    2008 
     (dollars in thousands) 
Current portion     $ 229    $ 155 
Long-term portion       225      79 

              

Total long-term debt     $ 454    $ 234 
              

     

Capital 
 

leases    

Operating 
 

leases 
     (dollars in thousands) 
Years ended:        

2009     $ 171    $ 6,020 
2010       82      5,379 
2011       —        5,272 
2012       —        4,125 
2013       —        1,415 
Thereafter       —        152 

              

Future minimum lease payments       253    $ 22,363 
          

Amount representing interest       19    
          

Present value of future minimum lease payments     $ 234    
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Rental expense for operating leases, net of sublease income, was $2.2 million, $2.8 million and $5.5 million for the years ended 
December 31, 2006, 2007 and 2008, respectively. Sublease income was $157,000, $293,000 and $423,000 for those same periods, respectively.  

NOTE 11. COMMITMENTS AND CONTINGENCIES  

Sales and Use Taxes  

Prior to the first quarter of 2007, the Company did not collect sales and use taxes from its customers. Based on the services provided to 
customers in certain states, and subsequent research of the applicable statutes, regulations, rulings and other authority, the Company determined 
that it was both probable and estimable that the Company owed uncollected sales and use tax in various states and local jurisdictions. 
Accordingly, the Company provided for that liability during 2007, including applicable penalties and interest that were considered reasonably 
estimable. During 2008, the Company made settlement payments in several states that resulted in a reduction of the amount of the liability. Sales 
tax liabilities totaled $1.9 million as of December 31, 2007 and $1.1 million as of December 31, 2008.  

Legal Proceedings  

As of December 31, 2008, the Company was not subject to any material legal proceedings. From time to time, however, the Company is 
named as a defendant in legal actions arising from normal business activities with customers, vendors and partners. Although the Company 
cannot accurately predict the amount of its liability, if any, that could arise with respect to currently pending legal actions, it is not expected that 
any such liability will have a material adverse effect on the Company’s financial position, operating results or cash flows.  

NOTE 12. CONVERTIBLE PREFERRED STOCK AND STOCKHOLDE RS’ EQUITY / (DEFICIT)  

Common Stock and Preferred Stock Authorized Shares  

During the quarter ended December 31, 2007 and in association with the initial public offering, the Company re-incorporated in the State 
of Delaware and amended its post initial public offering certificate of incorporation to set the authorized capital stock of the Company at 
525,000,000 at a par value of $0.01 per share, comprised of 500,000,000 shares of common stock and 25,000,000 of preferred stock. Each share 
of common stock entitles the holder thereof to one vote on each matter submitted to a vote at any meeting of stockholders.  

Initial Public Offering  

In December 2007, the Company completed the sale of 6,765,000 shares of common stock, which includes the underwriters’ exercise of an 
over-allotment option, at a price of $26.00 a share. A total of $175.9 million in gross proceeds was raised in this initial offering. After deducting 
the underwriting discount of $10.1 million, and offering expenses of $3.9 million, net proceeds were $161.9 million.  

Preferred Stock  

In December 2007, the Company completed its initial public offering and converted all 33.8 million preferred shares that were previously 
outstanding into 44.7 million shares of common stock in accordance with the terms of such instruments.  
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After the consummation of the Company’s initial public offering in December 2007 and the filing of the Company’s amended and restated 
certificate of incorporation, the Company’s Board of Directors has the authority, without further action by stockholders, to issue up to 
25,000,000 shares of preferred stock in one or more series, to fix the number of shares of any such series and the designation thereof and to fix 
the rights, preferences, privileges and restrictions granted to or imposed upon such preferred stock, including dividend rights, dividend rate, 
conversion rights, voting rights, rights and terms of redemption, redemption prices, liquidation preference and sinking fund terms, any or all of 
which may be greater than or senior to the rights of the common stock. The issuance of preferred stock could adversely affect the voting power 
of holders of common stock and reduce the likelihood that such holders will receive dividend payments and payments upon liquidation. Such 
issuance could have the effect of decreasing the market price of the common stock. The issuance of preferred stock or even the ability to issue 
preferred stock could have the effect of delaying, deterring or preventing a change in control. At December 31, 2007 and 2008, no shares of 
preferred stock were outstanding.  

Common Stock Warrants  

In June 2000, in conjunction with an equipment lease, the Company issued warrants with a contractual life of 10 years to a lender to 
purchase 1,633 shares of Series C preferred stock at $45.926 per share. The warrants were not exercised as of December 19, 2007, the date of the 
initial public offering, and subsequently became exercisable for 9,522 shares of common stock with an exercise price of $7.88 per share. The fair 
value of the warrants was estimated on the date of grant and amortized over the nine-month term of the equipment lease. The warrants were fully 
vested and exercisable at the date of grant.  

Notes Receivable from Stockholders  

In October 2005, 4,359,444 shares of common stock were issued to officers of the Company upon exercise of stock options in exchange for 
full-recourse promissory notes. The stock options issued to these officers were modified by the Company’s Board of Directors in March 2005 to 
allow exercise pursuant to promissory notes that are at least 51% recourse. These notes bore interest at a rate of 5% annually and were repaid in 
2007.  

The shares were restricted and their restrictions lapsed on a graded basis as the employee performed services for the Company over a four-
year period. Restricted shares are subject to repurchase by the Company at the original issue price in the event the employee terminates prior to 
vesting. For accounting purposes, the restricted shares of common stock are not deemed to be issued until the restriction lapses because the 
employee does not bear the risks and rewards of share ownership until such time. Consequently, unvested shares are excluded from the shares of 
common stock outstanding at each balance sheet date and the earnings per share computation for each respective period.  

As a result of the modification noted above and since the 5% interest rate on each note was determined to not represent a market rate at the 
time the shares vest, the fair value of the notes may fluctuate and differ from the stated exercise price of the shares at each vesting date. 
Accordingly, each award was subject to variable accounting whereby compensation cost was measured as the excess of the fair value of the 
shares over the fair value of the notes until the shares vest.  

For the years ended December 31, 2006 and 2007, the Company recorded compensation expense for these shares of $15.1 million and 
$10.8 million, respectively. No such compensation expense was recorded in 2008.  
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In December 2006, additional full-recourse promissory notes were issued with the same terms as described above in exchange for the 
exercise of stock options by officers and employees. As with the promissory notes issued in 2005, the interest rate was deemed to be lower than 
the market rate at the date of issuance. Accordingly, stock compensation was recorded based on a modification of terms under SFAS 123(R) and 
is being amortized over the remaining requisite vesting period. Compensation cost related to these restricted shares of common stock for the 
years ended December 31, 2006, 2007 and 2008 was immaterial.  

During the year ended December 31, 2007 all notes receivable from stockholders, which totaled $4.4 million including accrued interest, 
were repaid to the Company.  

NOTE 13. STOCK-BASED COMPENSATION  

Stock-based Plans  

As of December 31, 2008, the Company maintained the 2007 Equity Incentive Plan (“the 2007 Plan”) for the purpose of granting incentive 
stock options, nonstatutory stock options, restricted stock, restricted stock units (“RSUs”), stock appreciation rights, performance share units 
(“PSUs”), and performance shares to its employees and directors. Additionally, as of December 31, 2008, the Company has an additional plan , 
the 1999 Stock Plan (“the 1999 Plan”), with options outstanding from which it will not grant any additional awards and has assumed unvested 
RSUs issued under a plan maintained by OpenAir prior to their acquisition on June 4, 2008.  

The 2007 Plan, which was adopted by the Company’s Board of Directors in June 2007 and became effective in December 2007, reserved 
2,375,000 shares of common stock for issuance under the plan. As of December 31, 2008, 91,633 options remained available for future grants 
under the 2007 Plan. Options cancelled under the 1999 Plan are added to the shares available for issuance under the 2007 Plan when those 
cancellations occur. The 2007 Plan also provides for annual increases in the number of shares available for issuance on the first day of each 
fiscal year, beginning in 2009, equal to the lower of a) 9,000,000 shares of the Company’s common stock; b) 3.5% of the Company’s aggregate 
common stock outstanding plus common stock issuable pursuant to outstanding awards under the Company’s equity plans; or c) such other 
amount as the Board of Directors may determine. The assumption of the RSUs issued by OpenAir did not impact the number of shares available 
for grant under the 2007 plan.  

The exercise price for options granted under the 1999 Plan and the 2007 Plan is the fair market value of an underlying share of common 
stock on the date of grant. If an optionee, at the time the option is granted, owns stock totaling more than 10% of the total combined voting rights 
of all classes of stock of the Company (a “10% Owner”), the exercise price for such options will not be less than 110% of the fair value of an 
underlying share of common stock on the date of grant. Options generally vest over a four year period and have a term of 10 years from the date 
of grant. Options granted under the 2007 Plan to 10% Owners have a maximum term of 5 years.  

The Company issues new shares of common stock upon the exercise of stock options, the granting of restricted stock and the vesting of 
RSUs and PSUs.  

Under the 2007 Plan, during August 2008 the Company granted selected executives and other key employees PSUs whose vesting is 
contingent upon meeting companywide performance goals; 50% of the shares are contingent on meeting 2008 revenue goals and 50% of the 
shares are contingent upon meeting 2008 goals for a non-GAAP measure of net income. As of December 31, 2008, management determined that 
the Company met the goal for the non-GAAP measure of net income but it did not meet the goal for revenue. Shares which are not forfeited due 
to the failure to meet the performance goals will vest in three equal tranches in the first quarter of 2009, 2010 and 2011. The fair value of each 
PSU grant was estimated on the date of grant using the same model  
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used for RSUs granted under the 2007 Plan. The compensation cost for the PSUs will be recognized over the vesting period of those awards. In 
accordance with Financial Accounting Standards Board (“FASB”) Interpretation Number 28, “ Accounting for Stock Appreciation Rights and 
Other Variable Stock Option or Award Plans ”, compensation costs for each tranche of the PSUs will be recognized over the vesting period for 
those individual tranches.  

As of December 31, 2008, all outstanding stock-based payment awards qualified for classification as equity.  

Stock Options  

A summary of the Company’s stock option activity during the year ended December 31, 2008 was as follows:  
   

The total intrinsic value of the options exercised was $5.2 million during the year ended December 31, 2007 and $10.0 million during the 
year ended December 31, 2008.  

As of December 31, 2008, there was $20.9 million of total unrecognized compensation cost, net of estimated forfeitures, related to stock 
option grants that are expected to be recognized over a weighted-average period of 3.2 years.  

The Company uses the Black-Scholes pricing model to determine the fair value of stock options. The fair value of each option grant is 
estimated on the date of the grant. The weighted-average grant date fair value of options granted and the range of assumptions using the model 
are as follows for the periods presented:  
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     Shares     

Weighted-  
average  

exercise price 
 

per share    

Weighted-  
average  

remaining  
contractual  

term (in years)    
Aggregate  

intrinsic value 
     (dollars and shares in thousands, except per share amounts) 
Outstanding at January 1, 2008     8,234     $ 6.40       

Granted     978     $ 18.14       

Exercised     (706 )   $ 2.83       

Cancelled and forfeited     (282 )   $ 13.53       
     

  
        

Outstanding at December 31, 2008     8,224     $ 7.86    7.1    $ 29,340 
     

  

        

Vested and expected to vest     7,466     $ 7.06    6.9    $ 29,204 
     

  

        

Exercisable at December 31, 2008     6,394     $ 4.65    5.7    $ 28,518 
     

  

        

     Year ended December 31,   
         2007             2008       
Weighted-average fair value of options granted     $ 8.95     $ 10.25   
Expected term (in years)       5.7       6.1   
Expected volatility       52 %     57 % 
Risk-free interest rate       4.27 %     3.20 % 
Dividend yield       none       none   
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Expected Term. The Company utilized the midpoint between vesting date and contractual expiration date to determine expected term, in 
accordance with SEC Staff Accounting Bulletin No. 107, as amended by SEC Staff Accounting Bulletin No. 110.  

Volatility. Since the Company is a newly public entity with limited historical data regarding the volatility of its own common stock price, 
the expected volatility being used is based on the historical and implied volatility of comparable companies from a representative industry peer 
group.  

Risk Free Interest Rate. The risk free interest rate is based on U.S. Treasury zero coupon issues with remaining terms similar to the 
expected term on the options.  

Dividend Yield. The Company has never declared or paid any cash dividends and does not plan to pay cash dividends in the foreseeable 
future, and, therefore, used an expected dividend yield of zero in the valuation model.  

Forfeitures. The Company estimates forfeitures at the time of grant and revises those estimates in subsequent periods if actual forfeitures 
differ from those estimates. The Company uses historical data to estimate pre-vesting forfeitures and records stock-based compensation expense 
only for those awards that are expected to vest. All stock-based payment awards are amortized on a straight-line basis over the requisite service 
periods of the awards, which are generally the vesting periods. If the Company’s actual forfeiture rate is materially different from its estimate, 
the stock-based compensation expense could be significantly different from what the Company has recorded in the current period.  

Restricted Stock Units, Restricted Stock and Performance Share Units  

A summary of the Company’s RSU, restricted stock and PSU activity during the year ended December 31, 2008 is as follows:  
   

Compensation expense for RSUs, restricted stock and PSUs is determined based on the value of the underlying shares on the date of grant. 
Compensation expense for RSUs assumed as a part of the OpenAir acquisition was determined based on the value of the underlying shares on 
the date of the acquisition. As of December 31, 2008, there was $18.6 million of total unrecognized compensation cost, net of estimated 
forfeitures, related to RSUs, restricted stock and PSUs that is expected to be recognized over a weighted-average period of 3.2 years.  
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     Shares     

Weighted-  
average grant 
date fair value 

 
per share    

Weighted-  
average  

remaining  
contractual  

term (in years)    
Aggregate  

intrinsic value 
     (dollars and shares in thousands, except per share amounts) 
Nonvested at January 1, 2008     5     $ 26.00       

Granted     1,408     $ 17.40       

Assumed     220     $ 21.57       

Vested     (112 )   $ 20.47       

Cancelled and forfeited     (177 )   $ 17.79       
     

  
        

Nonvested at December 31, 2008     1,344     $ 18.01    3.2    $ 11,230 
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Reserved for Future Issuance  

The Company has reserved the following shares of authorized but unissued common stock for future issuance:  
   

NOTE 14. OTHER EMPLOYEE BENEFITS PLANS  

The Company has a retirement plan (“the Plan”) that covers substantially all employees of the Company. The Plan allows employees to 
contribute gross salary through payroll deductions up to the legally mandated limit in each jurisdiction.  

Since 2005, in the United States, Canada, the United Kingdom and Australia, the Company has made matching contributions equal to 34% 
of deferral contributions, up to $3,570 per employee per year. The Company contributed approximately $685,000, $836,000 and $1.2 million to 
the Plan for the years ended December 31, 2006, 2007 and 2008, respectively.  

The Company will also be responsible for making nationally mandated pension plan payments for the employees of NetSuite Philippines. 
These payments will not begin until 2011, and are not expected to have a material effect on the Company’s financial position, operating results 
or cash flows.  

NOTE 15. INCOME TAXES  

The provision for income taxes consists of the following:  
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As of  

December 31, 2008 
     (shares in thousands) 
Options outstanding     8,224 
RSUs and restricted stock awards outstanding     1,344 
Warrants outstanding     10 
Shares available for future grants     92 

     

Total     9,670 
     

     Year ended December 31,   
     2006     2007     2008   
     (dollars in thousands)   

Loss before income taxes and minority interest:         

Domestic     $ (35,618 )   $ (23,591 )   $ (14,793 ) 
Foreign       299       (195 )     (1,111 ) 

       
  

      
  

      
  

Total     $ (35,319 )   $ (23,786 )   $ (15,904 ) 
       

  

      

  

      

  

Current taxes:         

Federal     $ —       $ —       $ —     
State       —         —         —     
Foreign       643       734       1,203   

       
  

      
  

      
  

Total current taxes       643       734       1,203   
       

  
      

  
      

  

Deferred taxes:         

Federal     $ —       $ —       $ —     
State       —         —         —     
Foreign       —         —         (147 ) 

       
  

      
  

      
  

Total deferred taxes       —         —         (147 ) 
       

  
      

  
      

  

Total     $ 643     $ 734     $ 1,056   
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A reconciliation of the statutory U.S. federal income tax rate to the Company’s effective income tax rate is as follows:  
   

Net deferred tax assets consist of the following:  
   

As a result of continuing losses, management has determined that it is more likely than not that the Company will not realize the benefits of 
the deferred tax assets and therefore has recorded a valuation allowance to reduce the carrying value of the deferred tax assets to zero for its 
domestic tax liabilities. As a result, the valuation allowance on our net deferred tax assets increased by $8.7 million during the year ended 
December 31, 2008.  

The Company considers all undistributed earnings of its foreign subsidiaries to be permanently invested in foreign operations. 
Accordingly, no deferred tax liabilities have been recorded in this regard.  
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     Year ended December 31,   
     2006     2007     2008   

Federal statutory income tax rate     -35.00 %   -35.00 %   -35.00 % 
State tax, net of federal benefit     -4.61 %   -1.29 %   -7.66 % 
Foreign rate differential     1.48 %   1.64 %   -1.50 % 
Stock options     6.84 %   10.87 %   7.12 % 
Research and development credit     -1.48 %   -0.98 %   -2.49 % 
Meals and entertainment     0.39 %   0.67 %   0.76 % 
Other permanent difference     -0.40 %   -0.16 %   -1.00 % 
Valuation allowance     34.60 %   27.33 %   46.41 % 

     
  

    
  

    
  

Effective income tax rate     1.82 %   3.08 %   6.64 % 
     

  

    

  

    

  

     December 31,   
     2007     2008   
     (dollars in thousands)   

Deferred tax assets:       

Property and equipment     $ —       $ 8   
Deferred revenue       8,025       4,755   
Other reserves and accruals       2,277       4,887   
Stock options       7,540       11,003   
Federal operating loss carryforwards       59,468       65,522   
State and foreign net operating loss carryforwards       8,459       11,196   
Research and development credits       4,081       4,829   

       
  

      
  

Deferred tax assets       89,850       102,200   
Deferred tax liabilities:       

Property and equipment     $ (11 )   $ —     
Acquired intangible assets       —         (3,537 ) 

       
  

      
  

Deferred tax liabilities       (11 )     (3,537 ) 
       

  
      

  

Net deferred tax assets, before valuation allowance       89,839       98,663   
Valuation allowance       (89,839 )     (98,531 ) 

       
  

      
  

Net deferred tax assets     $ —       $ 132   
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During 2008, the Company recorded $154,000 tax benefits related to stock-based compensations that was credited to stockholder’s equity 
during the year.  

As of December 31, 2008, the Company had approximately $187.3 million of federal and $132.1 million of state net operating loss 
carryforwards available to offset future taxable income, respectively. The federal net operating loss carryforwards expire in varying amounts 
between 2018 and 2028. The California net operating loss carryforwards expire in varying amounts between 2010 and 2028. The net operating 
losses include $83,000 relating to the tax benefit of stock option exercises which when realized will be recorded as a credit to additional paid-in 
capital.  

The Company also had approximately $3.4 million of federal and $2.1 million of state research and development tax credit carryforwards 
for 2008, and $58,000 of Manufacturer Investment Credit carryforwards. The federal credits expire in varying amounts between 2019 and 2028. 
The California research credits do not expire and the Manufacturer Investment Credits for California expire in varying amounts between 2009 
and 2013.  

The Company’s ability to utilize the net operating loss and tax credit carryforwards in the future may be subject to substantial restriction in 
the event of past or future ownership changes as defined in Section 382 of the Internal Revenue code and similar state tax law.  

The Company adopted the provisions of FASB Interpretation No. 48, “ Accounting for Uncertainty in Income Taxes, an interpretation of 
FASB Statement 109 ,” (“FIN 48”) effective January 1, 2007. The adoption of FIN 48 had no impact on the Company’s consolidated financial 
position. The Company’s only material uncertain tax position identified during the implementation process was its research and development 
credits. The unrecognized tax benefits related to federal and state research and development credits are recorded as reductions to their associated 
deferred tax assets. Since the Company has a full valuation allowance against its deferred tax assets, there was no impact to prior year retained 
earnings. This entire amount, if recognized, would affect the Company’s annual effective tax rate. The following table summarizes the activity 
related to unrecognized tax benefits was a follows for the periods presented:  
   

The state unrecognized tax benefits included in these amounts are reported gross instead of net of federal benefit.  

The Company does not anticipate either material changes in the total amount or composition of its unrecognized tax benefits within 12 
months of the reporting date. The Company has not accrued any interest or penalties related to unrecognized tax benefits as of December 31, 
2007 or 2008.  

The Company files federal, state and foreign income tax returns in jurisdictions with varying statutes of limitations. Due to its net operating 
loss carryforwards, the Company’s income tax returns generally remain subject to examination by federal and most state tax authorities. In most 
of our significant foreign jurisdictions, the 2006 through 2008 tax years remain subject to examination by their respective tax authorities. In 
addition, the 2004 and 2005 tax years remains open to examination in a single foreign jurisdiction.  
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     Years ended December 31, 
     2007    2008 
     (dollars in thousands) 
Beginning balance-unrecognized tax benefits, gross     $ 1,889    $ 2,400 
Increases—current year tax positions       511      432 

              

Ending balance—unrecognized tax benefits, gross     $ 2,400    $ 2,832 
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NOTE 16. NET LOSS PER COMMON SHARE  

The following table presents the calculation of the numerator and denominator used in the basic and diluted net loss per common share:  
   

Outstanding common stock owned by employees and subject to repurchase by the Company is not included in the calculation of the 
weighted-average shares outstanding for basic earnings per share.  

The following table presents the weighted average potential shares that are excluded from the computation of diluted net loss per common 
share for the periods presented because including them would have had an anti-dilutive effect:  
   

NOTE 17. RELATED PARTY TRANSACTIONS  

The Company has entered into various software license agreements with Oracle USA, Inc., an affiliate of Oracle. Lawrence J. Ellison, who 
beneficially owns a majority of the Company’s, common stock is the Chief Executive Officer, a principal stockholder and a director of Oracle 
Corporation. In April 2005, we entered into a perpetual license is for the use of Oracle database and application server software on a certain 
number of individual computers, along with technical support. Under the April 2005 agreement, the Company paid $2.5 million over nine 
installments, including the final buyout payment, which occurred on June 19, 2007. In May 2007, the Company entered into another software 
license agreement with Oracle USA, Inc. to license Oracle software for an additional number of computers, along with technical support. The 
May 2007 agreement calls for payments of $0.9 million over 12 equal quarterly installments through 2010. In October 2007, the Company 
entered into another perpetual software license agreement with Oracle USA, Inc. to license Oracle database and application server software, 
along with technical support. This license has a forty-two month term that allows the  
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     December 31,   
     2006     2007     2008   

     
(dollars and shares in thousands,  

except per share amounts)   

Numerator:         

Net loss attributable to common stockholders     $ (35,722 )   $ (23,906 )   $ (15,864 ) 
       

  

      

  

      

  

Denominator:         

Weighted-average number of common shares outstanding       6,430       10,213       60,464   
Less: Weighted-average number of common shares subject to repurchase       (863 )     (439 )     (79 ) 

       
  

      
  

      
  

Weighted-average number of common shares outstanding used in computing basic and diluted 
net loss per common share       5,567       9,774       60,385   

       
  

      
  

      
  

Net loss per common share, basic and diluted     $ (6.42 )   $ (2.45 )   $ (0.26 ) 
       

  

      

  

      

  

     December 31, 
     2006    2007    2008 
     (dollars in thousands) 
Options to purchase shares of common stock and RSU’s     5,886    8,239    8,858 
Warrants to purchase shares of common stock     10    10    10 
Common stock subject to repurchase     924    116    79 
Convertible preferred stock, on an if-converted basis     44,677    —      —   

               

Total     51,497    8,365    8,947 
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Company to download an unlimited number of licenses which are perpetual in nature. The Company also purchased the initial 12 months of 
technical support services under the agreement, which was renewed in 20008 and is renewable annually. The October 2007 agreement requires 
the Company to pay $4.7 million for the net license fees to be paid over 12 equal quarterly installments through 2010 and annual payments of 
$1.4 million for the technical support fees. The October 2007 agreement replaces the support portion of the product orders made under the April 
2005 and May 2007 agreements. Certain of these agreements were financed through long-term notes and capital leases described further in Notes 
9 and 10. The total payments to Oracle and its affiliates were $902,000, $1.7 million and $3.4 million during the years ended December 31, 
2006, 2007 and 2008, respectively.  

In October 2005, the Company made a loan of $2.2 million to Evan M. Goldberg, its Chief Technology Officer and Chairman of the 
Board, with an interest rate of 5.00%. In February 2007, Mr. Goldberg repaid $400,000 owed on the loan. In June 2007, Mr. Goldberg repaid the 
remaining $2.0 million owed on the loan from the Company, which included $200,000 of interest accrued thereon.  

In November 2005, June 2007 and October 2007, Mr. Goldberg received loans for $250,000, $2.0 million and $2.5 million at interest rates 
of 4.04%, 4.64% and 4.20%, respectively, from an entity affiliated with Lawrence J. Ellison. Any compensatory elements of the loans provided 
to Mr. Goldberg by the entity affiliated with Lawrence J. Ellison are recorded as a contribution to capital by related party and compensation 
expense. The loans to Mr. Goldberg remained outstanding as of December 31, 2008.  

As disclosed in Note 9, in September 2005, the Company entered into a $10.0 million secured line of credit agreement with Tako Ventures, 
a related party. The line of credit was amended in March 2006 to increase the amount to $20.0 million. All outstanding balances on the line of 
credit were paid off in December 2007. The line of credit expired in February 2008. There were no outstanding borrowings on the line of credit 
as of December 31, 2007 or at any time during 2008 prior to its expiration. Interest expense paid to related parties on the line of credit were 
$544,000, $652,000 and $0 during the years ended December 31, 2006, 2007 and 2008, respectively.  

Commencing in 2004, the Company entered into a verbal agreement with Oracle Racing, Inc. (“Oracle Racing”), a sailboat racing 
syndicate. Lawrence J. Ellison, who beneficially owns the Company’s majority stockholder, is the primary source of funding for Oracle Racing. 
Under the terms of the agreement, the Company agreed to supply certain of its on-demand application services to Oracle Racing in exchange for 
logo placement on the sailboats. Based on the pricing for similar licenses to unaffiliated third parties, the Company calculated the fair market 
value of the services provided to Oracle Racing to be approximately $251,000, $251,000 and $241,000 for 2006, 2007 and 2008, respectively. 
The Company did not obtain an independent valuation of the logo placement rights received from Oracle Racing. Based on an estimate received 
from Oracle Racing, the Company determined the value of the logo placement on the sailboat to be approximately $250,000 to $350,000 per 
year for 2006 through 2008. The incremental cost to the Company of providing on-demand services and the incremental cost to Oracle Racing of 
providing logo placement rights on the sailboat was nominal. The on-demand application suite provided to Oracle Racing has been recorded for 
accounting purposes at historical cost in accordance with SEC Staff Accounting Bulletin No. 5-G, “ Transfers of Non-Monetary Assets by 
Promoters and Shareholders ,” and SFAS No. 153, “ Exchanges of Non-Monetary Assets—an amendment of APB Opinion No. 29 .”  

In July 2004, the Company entered into a License Agreement with the Oakland Athletics (“the Athletics”) with a term of 41 months. The 
agreement provided for an upfront payment to the Company of $50,000 by the Athletics for the use of its on-demand application services 
through November 2007. In December 2006, the Company entered into a three-year partnership agreement with the Athletics. Under the terms of 
the agreement,  
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the Company will pay the Athletics $375,000 over the three-year term of the agreement for certain sponsorship benefits. This agreement also 
extended the Athletics’ right to use the Company’s service through December 2009 for no additional consideration from the Athletics. In April 
2008, the Company entered into a supplemental sponsorship agreement with the Athletics. Under the terms of the supplemental sponsorship 
agreement, the Company will pay the Athletics $429,000 over the three year term of the agreement for certain sponsorship benefits. Total 
payments to the Athletics have been $110,000, $100,000 and $385,000 during the years ended December 31, 2006, 2007 and 2008, respectively. 
William L. Beane III, the General Manager of the Athletics, became a member of the Company’s Board of Directors in January 2007.  

In August 2004, the Company entered into a license agreement with FieldGlass Inc. A member of the Company’s Board of Directors, 
Deborah Farrington, is also a member of the Board of Directors of FieldGlass Inc. Under the terms of the agreement, FieldGlass Inc paid the 
Company $69,000, $115,000 and $9,000 in 2006, 2007 and 2008, respectively, for the use of its services. The Company and FieldGlass entered 
into a renewal of the license agreement in January 2009 under which they will pay the Company approximately $93,000 during 2009.  

In March 2005, the Company entered into a business agreement with Perquest. A member of the Company’s Board of Directors, Deborah 
Farrington, became a member of the Board of Directors of Perquest following the commencement of this business agreement. Under the 
business agreement, Perquest became the exclusive backend payroll service provider for the Company’s customers located in the United States. 
Additionally, Perquest’s payroll and tax service application would be accessible to, and available for use by, the Company’s customers through 
the NetSuite application. Under the terms of the agreement, the Company recognized revenues of $118,000, $438,000 and $565,000 in 2006, 
2007 and 2008, respectively, and recognized costs of $167,000, $346,000 and $384,000 in 2006, 2007 and 2008, respectively. There were no 
revenues or costs recognized under the business agreement during 2005. In November 2008, the Company purchased software from Perquest 
that had previously been licensed under the March 2005 agreement for $150,000. The purchase price included a $39,000 cash payment to 
Perquest with the remainder applied against a $111,000 receivable due NetSuite from Perquest.  

In August 2006, the Company entered into a license agreement with SolarWinds.net, Inc. (“SolarWinds”). A member of the Company’s 
Board of Directors, Kevin Thompson, is the Chief Operating Officer, Chief Financial Officer and Treasurer of SolarWinds. Under the terms of 
the agreement, SolarWinds paid the Company $148,000, $223,000 and $538,000 in 2006, 2007 and 2008, respectively, for the use of its services. 

In September 2007, the Company entered into an agreement with IRON Solutions LLC under which IRON Solutions became a partner and 
reseller of the NetSuite product. In June 2008, IRON Solutions was acquired in part by StarVest Partners LLC. Deborah Farrington, a member of 
the Company’s Board of Directors, is also a founding principal of StarVest Partners. IRON Solutions also has a preexisting services agreement 
with the Company. During 2008, IRON Solutions paid the Company $59,000 for the use of its services.  

In May 2008, the Company entered into an agreement with the San Jose Earthquakes (“the Earthquakes”). The Earthquakes share common 
ownership with the Athletics. Under the terms of the agreement, the Company will receive certain sponsorship benefits from the Earthquakes 
during 2008 in exchange for the Earthquakes’ use of the Company’s on-demand application services through May 2009. Based on an estimate 
received from the Earthquakes, the Company determined the value of the sponsorship benefits to be approximately $112,000.  

In 2008, the Company engaged Horn Productions to produce videos on behalf of the Company. Horn Productions is owned by the wife of 
the Company’s President and Chief Executive Officer, Zachary Nelson. For  
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the year ended December 31, 2008, the Company made payments to Horn Productions totaling $126,000. The Company also provides Horn 
Productions the right to use the Company’s services at no consideration.  

NOTE 18. RECENT ACCOUNTING PRONOUNCEMENTS  

In April 2008, the FASB issued FASB Staff Position No. 142-3, “ Determination of the Useful Life of Intangible Assets ” (“FSP 142-3”). 
The standard requires entities to consider their own historical experience in renewing or extending similar arrangements when developing 
assumptions regarding the useful lives of intangible assets. The statement also mandates certain related disclosure requirements. FSP 142-3 is 
effective for fiscal years beginning after December 15, 2008, with early adoption prohibited. We are currently evaluating the impact of the 
pending adoption of FSP 142-3 on our consolidated financial statements.  

On March 19, 2008, the FASB issued FASB Statement No. 161, “ Disclosures about Derivative Instruments and Hedging Activities—an 
Amendment of FASB Statement 133 ” (“SFAS No. 161”). SFAS No. 161 enhances required disclosures regarding derivatives and hedging 
activities, including enhanced disclosures regarding how: (a) an entity uses derivative instruments; (b) derivative instruments and related hedged 
items are accounted for under FASB Statement No. 133, Accounting for Derivative Instruments and Hedging Activities; and (c) derivative 
instruments and related hedged items affect an entity’s financial position, financial performance, and cash flows. SFAS No. 161 is effective for 
fiscal years and interim periods beginning after November 15, 2008. We are currently evaluating the impact of the pending adoption of SFAS 
No. 161 on disclosures included in our consolidated financial statements.  

In December 2007, the Financial Accounting Standards Board issued Statement of Financial Accounting Standards (“SFAS”) No. 141 
(revised 2007), “ Business Combinations ” (“SFAS No. 141(R)”). The standard changes the accounting for business combinations including the 
measurement of acquirer shares issued in consideration for a business combination, the recognition of contingent consideration, the accounting 
for pre-acquisition gain and loss contingencies, the recognition of capitalized in-process research and development, the accounting for 
acquisition-related restructuring cost accruals, the treatment of acquisition related transaction costs and the recognition of changes in the 
acquirer’s income tax valuation allowance, SFAS No. 141(R) is effective for fiscal years beginning after December 15, 2008, with early 
adoption prohibited. The adoption of SFAS No. 141(R) will not have any impact on our consolidated financial statements, but would have an 
impact on how we account for any future business combinations that take place after its adoption.  

In December 2007, the FASB issued SFAS No. 160, “ Noncontrolling Interests in Consolidated Financial Statements, an amendment of 
ARB No. 51 ” (“SFAS No. 160”). The standard changes the accounting for noncontrolling (minority) interests in consolidated financial 
statements including the requirements to classify noncontrolling interests as a component of consolidated stockholders’ equity, and the 
elimination of “minority interest” accounting in results of operations with earnings attributable to noncontrolling interests reported as a part of 
consolidated earnings. Additionally, SFAS No. 160 revises the accounting for both increases and decreases in a parent’s controlling ownership 
interest. SFAS No. 160 is effective for fiscal years beginning after December 15, 2008, with early adoption prohibited. As a result of the 
minority interest in NetSuite KK, we currently believe that the adoption of SFAS No. 160 will require us to make the changes in presentation to 
our consolidated financial statements described above. We are currently evaluating any additional impact that the pending adoption of SFAS 
No. 160 will have, if any, on our consolidated financial statements.  
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None.  

   

Management’s Report on Internal Control over Financial Reporting and Attestation Report of the Registered Accounting Firm  

Our management is responsible for establishing and maintaining adequate internal control over financial reporting (as defined in Rules 
13a-15(f) and 15d-15(f) under the Exchange Act) to provide reasonable assurance regarding the reliability of our financial reporting and the 
preparation of financial statements for external purposes in accordance with U.S. generally accepted accounting principles.  

Management assessed the effectiveness of our internal control over financial reporting as of December 31, 2008, the end of our fiscal year. 
Management based its assessment on criteria established in Internal Control—Integrated Framework issued by the Committee of Sponsoring 
Organizations of the Treadway Commission (“COSO”). Management’s assessment included evaluation of elements such as the design and 
operating effectiveness of key financial reporting controls, process documentation, accounting policies, and our overall control environment.  

Based on this assessment, management has concluded that our internal control over financial reporting was effective as of the end of the 
fiscal year to provide reasonable assurance regarding the reliability of financial reporting and the preparation of financial statements for external 
reporting purposes in accordance with U.S. generally accepted accounting principles. We reviewed the results of management’s assessment with 
the Audit Committee of our Board of Directors.  

The attestation report concerning the effectiveness of our internal control over financial reporting as of December 31, 2008, issued by 
KPMG LLP, Independent Registered Public Accounting Firm, appears in Part II, Item 8 of this Annual Report on Form 10-K.  

Evaluation of Disclosure Controls and Procedures  

An evaluation was performed by management, with the participation of our Chief Executive Officer (“CEO”) and our Chief Financial 
Officer (“CFO”), of the effectiveness of our disclosure controls and procedures as of December 31, 2008 (as defined in Rules 13a-15(e) and 15d-
15(e) under the Securities Exchange Act of 1934, as amended). Disclosure controls and procedures are controls and procedures that are designed 
to ensure that information required to be disclosed in our reports filed or submitted under the 1934 Act is recorded, processed, summarized and 
reported within the time periods specified in the SEC’s rules and forms. Based on that evaluation, our CEO and CFO have concluded that our 
disclosure controls and procedures were effective as of December 31, 2008 to provide reasonable assurance that information required to be 
disclosed by us in reports that we file or submit under the Exchange Act is recorded, processed, summarized, and reported within the time 
periods specified in Securities and Exchange Committee rules and forms, and is accumulated and communicated to management, including our 
CEO and CFO, as appropriate to allow timely decisions regarding required disclosure.  

Changes in Internal Control over Financial Reporting  

There were no changes in our internal control over financial reporting during our most recent fiscal quarter that have materially affected, or 
are reasonably likely to materially affect, our internal control over financial reporting.  
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Inherent Limitations of Internal Controls  

Our management, including our CEO and CFO, does not expect that our disclosure controls and procedures or our internal controls will 
prevent all error and all fraud. A control system, no matter how well conceived and operated, can provide only reasonable, not absolute, 
assurance that the objectives of the control system are met. Because of the inherent limitations in all control systems, no evaluation of controls 
can provide absolute assurance that all control issues and instances of fraud, if any, within the Company have been detected. These inherent 
limitations include the realities that judgments in decision-making can be faulty, and that breakdowns can occur because of a simple error or 
mistake. Additionally, controls can be circumvented by the individual acts of some persons, by collusion of two or more people, or by 
management override of the control. The design of any system of controls also is based in part upon certain assumptions about the likelihood of 
future events, and there can be no assurance that any design will succeed in achieving its stated goals under all potential future conditions. Over 
time, controls may become inadequate because of changes in conditions, or the degree of compliance with the policies or procedures may 
deteriorate. Because of the inherent limitations in a cost-effective control system, misstatements due to error or fraud may occur and not be 
detected.  

   

None.  
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PART III  
   

The information required by this item is incorporated by reference to NetSuite’s Proxy Statement for its 2009 Annual Meeting of 
Stockholders to be filed with the SEC within 120 days after the end of the fiscal year ended December 31, 2008.  

The information required by this item concerning our executive officers is set forth under the heading “Executive Officers of the 
Registrant” in Part I, Item 1 of this Annual Report on Form 10-K.  

   

The information required by this item is incorporated by reference to NetSuite’s Proxy Statement for its 2009 Annual Meeting of 
Stockholders to be filed with the SEC within 120 days after the end of the fiscal year ended December 31, 2008.  

   

The information required by this item is incorporated by reference to NetSuite’s Proxy Statement for its 2009 Annual Meeting of 
Stockholders to be filed with the SEC within 120 days after the end of the fiscal year ended December 31, 2008.  

   

The information required by this item is incorporated by reference to NetSuite’s Proxy Statement for its 2009 Annual Meeting of 
Stockholders to be filed with the SEC within 120 days after the end of the fiscal year ended December 31, 2008.  

   

The information required by this item is incorporated by reference to NetSuite’s Proxy Statement for its 2009 Annual Meeting of 
Stockholders to be filed with the SEC within 120 days after the end of the fiscal year ended December 31, 2008.  
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ITEM 10. DIRECTORS, EXECUTIVE OFFICERS AND CORPORATE GOVERNA NCE. 

ITEM 11. EXECUTIVE COMPENSATION. 

ITEM 12. SECURITY OWNERSHIP OF CERTAIN BENEFICIAL OWNERS AND  MANAGEMENT AND RELATED 
STOCKHOLDER MATTERS. 

ITEM 13. CERTAIN RELATIONSHIPS, AND RELATED TRANSACTIONS, AN D DIRECTOR INDEPENDENCE. 

ITEM 14. PRINCIPAL ACCOUNTANT FEES AND SERVICES. 
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PART IV  
   

(a) Financial Statements  

The financial statements filed as part of this report are listed on the index to financial statements on page 47.  

(b) Financial Statement Schedules  

The following financial statement schedule is filed as a part of this Annual Report:  

Schedule II—Valuation and Qualifying Accounts  

Schedule II  

Valuation and Qualifying Accounts  
   

All other schedules are omitted because they are not required or the required information is shown in the financial statements or notes 
thereto.  

(c) Exhibits  

We have filed, or incorporated into the Report by reference, the exhibits listed on the accompanying Index to Exhibits immediately 
following the signature page of this Form 10-K.  
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ITEM 15. EXHIBITS AND FINANCIAL STATEMENT SCHEDULES. 

        Additions           

    
Beginning  
Balance   

Charged to 
Operations   

Changed to 
Deferred  
Revenues   Write-Offs     

Ending  
Balance 

    (dollars in thousands) 
Trade receivables allowance            

Year ended December 31, 2006    $ 154,000   432,000   472,000   (674,000 )   $ 384,000 
Year ended December 31, 2007    $ 384,000   530,000   822,000   (1,151,000 )   $ 585,000 
Year ended December 31, 2008    $ 585,000   773,000   343,000   (1,112,000 )   $ 589,000 
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SIGNATURES  

Pursuant to the requirements of Section 13 or 15(d) of the Securities Exchange Act of 1934, the Registrant has duly caused this Annual 
Report on Form 10-K to be signed on its behalf by the undersigned, thereunto duly authorized, on March 13, 2009.  
   

Pursuant to the requirements of the Securities Exchange Act of 1934, this report has been signed below by the following persons on behalf 
of the Registrant and in the capacities and on the dates indicated.  
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NETSUITE INC. 

By:   / S /    Z ACHARY N ELSON         
  Zachary Nelson 
  President and Chief Executive Officer 

Signature    Title   Date 

/ S /    Z ACHARY N ELSON  
Zachary Nelson     

Director, President and Chief Executive Officer 
(Principal Executive Officer)   

March 13, 2009 

/ S /    J AMES M C G EEVER  
James McGeever     

Chief Financial Officer (Principal Financial and 
Accounting Officer)   

March 13, 2009 

/ S /    W ILLIAM L. B EANE III  
William L. Beane III     

Director 
  

March 13, 2009 

/ S /    D EBORAH A. F ARRINGTON  
Deborah A. Farrington     

Director 
  

March 13, 2009 

/ S /    E VAN M. G OLDBERG  
Evan M. Goldberg     

Director 
  

March 13, 2009 

/ S /    K EVIN T HOMPSON  
Kevin Thompson     

Director 
  

March 13, 2009 
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EXHIBIT INDEX  

The following exhibits are incorporated by reference or filed herewith.  
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Exhibit 
number    Description 

  3.1   
   

Amended and Restated Certificate of Incorporation of the Registrant (incorporated by reference to Exhibit 3.2 of Registrant’s 
Form S-1 Registration No. 333-144257). 

  3.2   
   

Amended and Restated Bylaws of the Registrant (incorporated by reference to Exhibit 3.4 of Registrant’s Form S-1 Registration 
No. 333-144257). 

  4.1   
   

Form of Common Stock certificate of the Registrant (incorporated by reference to Exhibit 4.1 of Registrant’s Form S-1 
Registration No. 333-144257). 

  4.2   
   

Amended and Restated Investor Rights Agreement by and among the Registrant and certain stockholders dated March 31, 2005, 
and amendments thereto (incorporated by reference to Exhibit 4.2 of Registrant’s Form S-1 Registration No. 333-144257). 

  4.3   
   

Limited Liability Company Operating Agreement of NetSuite Restricted Holdings LLC (incorporated by reference to Exhibit 4.4 
of Registrant’s Form S-1 Registration No. 333-144257). 

  4.4   
   

Board resolutions approving corporate opportunity waiver (incorporated by reference to Exhibit 4.5 of Registrant’s Form S-1 
Registration No. 333-144257). 

10.1+ 
   

Form of Indemnification Agreement between the Registrant and each of its directors and executive officers (incorporated by 
reference to Exhibit 10.1 of Registrant’s Form S-1 Registration No. 333-144257). 

10.2+ 
   

1999 Stock Plan and forms of agreements thereunder (incorporated by reference to Exhibit 10.2 of Registrant’s  
Form S-1 Registration No. 333-144257). 

10.3+ 
   

2007 Equity Incentive Plan and forms of agreements thereunder (incorporated by reference to Exhibits 10.1 to 10.4 of Registrant’s 
Quarterly report on Form 10-Q filed on August 13, 2008). 

10.4+ 
   

2008 Executive Bonus Plan (incorporated by reference to Exhibit 10.1 of Registrant’s Current Report on Form 8-K filed on 
May 1, 2008). 

10.6+ 
   

OPENAIR, INC. 2008 RESTRICTED STOCK UNIT PLAN and forms of agreement thereunder (incorporated by reference to 
Exhibits 10.5 and 10.6 of Registrant’s Quarterly Report on Form 10-Q filed on August 13, 2008) 

10.6+ 
   

Offer Letter Agreement by and between the Registrant and Zachary Nelson effective July 1, 2007 (incorporated by reference to 
Exhibit 10.6 of Registrant’s Form S-1 Registration No. 333-144257). 

10.7+ 
   

Offer Letter Agreement by and between the Registrant and Evan M. Goldberg effective July 1, 2007 (incorporated by reference to 
Exhibit 10.7 of Registrant’s Form S-1 Registration No. 333-144257). 

10.8+ 
   

Offer Letter Agreement by and between the Registrant and James McGeever effective July 1, 2007 (incorporated by reference to 
Exhibit 10.8 of Registrant’s Form S-1 Registration No. 333-144257). 

10.9+ 
   

Offer Letter Agreement by and between the Registrant and Timothy Dilley effective July 1, 2007 (incorporated by reference to 
Exhibit 10.9 of Registrant’s Form S-1 Registration No. 333-144257). 

10.10 
   

Office Lease Agreement by and between the Registrant and EOP-Peninsula Office Park, L.L.C. dated August 2, 2005 
(incorporated by reference to Exhibit 10.12 of Registrant’s Form S-1 Registration No. 333-144257). 
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 Exhibit 
number    Description 

10.11 
   

First Amendment to the Office Lease Agreement by and between the Company and EOP-Peninsula Office Park, L.L.C. dated 
April 24, 2008 (incorporated by reference to Exhibit 10.2 of Registrant’s Current Report on Form 8-K filed on April 28, 2008) 

10.12 
   

Distribution Agreement by and between the Registrant and NetSuite KK dated March 8, 2006 (incorporated by reference to 
Exhibit 10.14 of Registrant’s Form S-1 Registration No. 333-144257). 

10.13 

   

Strategic Reseller Program Development Fund Agreement by and among the Registrant, NetSuite KK and Transcosmos, Inc. 
dated March 8, 2006 (incorporated by reference to Exhibit 10.15 of Registrant’s Form S-1 Registration  
No. 333-144257). 

10.14 
   

Preferred Reseller Distribution Agreement by and between NetSuite KK and Transcosmos, Inc. dated March 8, 2006 
(incorporated by reference to Exhibit 10.16 of Registrant’s Form S-1 Registration No. 333-144257). 

10.15 

   

Strategic Reseller Program Development Fund Agreement by and among the Registrant, NetSuite KK and Miroku Jyoho Service 
Co., Ltd. dated October 20, 2006 (incorporated by reference to Exhibit 10.17 of Registrant’s Form S-1 Registration No. 333-
144257). 

10.16   
   

Preferred Reseller Agreement by and between NetSuite KK and Miroku Jyoho Service Co., Ltd. dated October 20, 2006 
(incorporated by reference to Exhibit 10.18 of Registrant’s Form S-1 Registration No. 333-144257). 

10.17   
   

Software License Agreement by and between the Registrant and Oracle USA, Inc. dated May 11, 2007 (incorporated by reference 
to Exhibit 10.19 of Registrant’s Form S-1 Registration No. 333-144257). 

10.18+    Severance and Change of Control Agreement by and between the Registrant and Zachary Nelson effective December 24, 2008. 

10.19+    Severance and Change of Control Agreement by and between the Registrant and Evan M. Goldberg effective December 24, 2008. 

10.20+    Severance and Change of Control Agreement by and between the Registrant and James McGeever effective December 24, 2008. 

10.21+    Severance and Change of Control Agreement by and between the Registrant and Timothy Dilley effective December 24, 2008. 

10.22+    Severance and Change of Control Agreement by and between the Registrant and Dean Mansfield effective December 24, 2008. 

10.23+ 
   

Severance and Change of Control Agreement by and between the Registrant and Douglas P. Solomon effective December 24, 
2008. 

10.24   
   

Ordering Document by and between the Registrant and Oracle USA, Inc. dated October 31, 2007 (incorporated by reference to 
Exhibit 10.26 of Registrant’s Form S-1 Registration No. 333-144257). 

10.25   

   

Master Services Agreement by and between the Registrant and SAVVIS Communications Corporation (formerly Exodus 
Communications, Inc. and Cable & Wireless USA, Inc.) dated May 14, 2001, Amendment No. 1 thereto dated May 15, 2007, 
Amendment No. 2 thereto dated December 4, 2007 and the Hosting Colocation terms thereto (incorporated by reference to 
Exhibit 10.27 of Registrant’s Form S-1 Registration No. 333-144257). 

21.1        Subsidiaries of the Registrant. 

23.1        Consent of KPMG LLP, Independent Registered Public Accounting Firm. 

31.1        Certification of the Chief Executive Officer pursuant to Section 302 of the Sarbanes-Oxley Act. 
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The certification attached as Exhibit 32.1 that accompanies this Annual Report on Form 10-K is not deemed filed with the Securities and 
Exchange Commission and is not to be incorporated by reference into any filing of NetSuite Inc. under the Securities Act of 1933 or the 
Securities Exchange Act of 1934, whether made before or after the date of this Annual Report on Form 10-K, irrespective of any general 
incorporation language contained in such filing.  
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Exhibit 
number    Description 

31.2        Certification of the Chief Financial Officer pursuant to Section 302 of the Sarbanes-Oxley Act. 

32.1        Certification of the Chief Executive Officer and Chief Financial Officer pursuant to Section 906 of the Sarbanes-Oxley Act. 

  
+ Indicates management contract or compensatory plan or arrangement. 



EXHIBIT 10.18 

NETSUITE INC.  

AMENDED AND RESTATED  
SEVERANCE AND CHANGE OF CONTROL AGREEMENT  

This Amended and Restated Severance and Change of Control Agreement (the “Agreement”) is made and entered into by and between 
Zachary Nelson (“Executive”) and NetSuite Inc. (the “Company”), effective as of December 24, 2008 (the “Effective Date”).  

RECITALS  

1. It is possible that the Company could terminate Executive’s employment with the Company and it is expected that the Company from 
time to time will consider the possibility of an acquisition by another company or other change of control. The Board of Directors of the 
Company (the “Board”) recognizes that such considerations can be a distraction to Executive and can cause Executive to consider alternative 
employment opportunities. The Board has determined that it is in the best interests of the Company and its stockholders to assure that the 
Company will have the continued dedication and objectivity of Executive, notwithstanding the possibility, threat or occurrence of such a 
termination of employment or the occurrence of a Change of Control (as defined herein) of the Company.  

2. The Board believes that it is in the best interests of the Company and its stockholders to provide Executive with an incentive to continue 
his employment and to motivate Executive to maximize the value of the Company for the benefit of its stockholders.  

3. The Board believes that it is imperative to provide Executive with certain severance benefits upon Executive’s termination of 
employment and with certain additional benefits upon a Change of Control. These benefits will provide Executive with enhanced financial 
security and incentive and encouragement to remain with the Company.  

4. This Agreement is intended to replace in its entirety the previous Severance and Change of Control Agreement entered into between the 
Company and Executive effective July 1, 2007 (the “Original Agreement”).  

5. Certain capitalized terms used in the Agreement are defined in Section 6 below.  

AGREEMENT  

NOW, THEREFORE, in consideration of the mutual covenants contained herein, the parties hereto agree as follows:  

1. Term of Agreement . This Agreement will terminate upon the date that all of the obligations of the parties hereto with respect to this 
Agreement have been satisfied.  

2. At-Will Employment . The Company and Executive acknowledge that Executive’s employment is and will continue to be at-will, as 
defined under applicable law, except as may otherwise be specifically provided under the terms of any written formal employment agreement 
between the Company and Executive (an “Employment Agreement”). If Executive’s employment terminates for any reason, including (without 
limitation) any termination not set forth in Section 3, Executive will not be entitled to any payments, benefits, damages, awards or compensation 
other than as provided by this Agreement.  

3. Severance Benefits .  

(a) Termination without Cause and not in Connection with a Change of Control . If the Company (or any Affiliate) terminates 
Executive’s employment with the Company (or any Affiliate), for a reason other  



than Cause, Executive becoming Disabled or Executive’s death at any time other than during the period commencing three (3) months 
before and ending twelve (12) months after a Change of Control, then, subject to Section 4, Executive will receive the following severance 
benefits from the Company:  

(i) Accrued Compensation . The Company will pay Executive all accrued but unpaid vacation, expense reimbursements, wages, 
and other benefits due to Executive under any Company-provided plans, policies, and arrangements.  

(ii) Severance Payment . Executive will be paid continuing payments of severance pay at a rate equal to Executive’s base salary 
rate, as then in effect, for twelve (12) months from the date of such termination of employment, to be paid periodically in accordance 
with the Company’s normal payroll policies.  

(iii) Pro-Rated Bonus Payment . Executive will receive a lump-sum severance payment equal to one hundred percent (100%) of 
Executive’s target bonus as in effect for the fiscal year in which Executive’s termination occurs, pro-rated by multiplying such bonus 
amount by a fraction, the numerator of which shall be the number of days from and including the first day of such fiscal year through 
and including the date of Executive’s termination, and the denominator of which shall be three-hundred and sixty-five (365).  

(iv) Equity . All of Executive’s unvested and outstanding equity awards that would have become vested had Executive 
remained in the employ of the Company for the twelve (12) month period following Executive’s termination of employment shall 
immediately vest and become exercisable as of the date of Executive’s termination. In addition, Executive will have twelve 
(12) months following any such termination of employment in which to exercise any stock options, stock appreciation rights, or 
similar rights to acquire Company common stock, but in no event will such equity award be permitted to be exercised beyond the 
earlier of the original maximum term of such equity award or ten (10) years from the original grant date of such equity award.  

(v) Outplacement Benefits . If requested by Executive, the Company will pay the expense for outplacement benefits provided 
by a service to be determined by the Company in its discretion for a period of up to twelve (12) months following Executive’s 
termination.  

(vi) Continued Employee Benefits . Executive will receive Company-paid coverage for a period of twelve (12) months for 
Executive and Executive’s eligible dependents under the Company’s Benefit Plans.  

(vii) Payments or Benefits Required by Law . Executive will receive such other compensation or benefits from the Company as 
may be required by law (for example, Title X of the Consolidated Budget Reconciliation Act of 1985, as amended (“COBRA”)).  

(b) Termination without Cause or Resignation for Good Reason in Connection with a Change of Control . If during the period 
commencing three (3) months before and ending twelve (12) months after a Change of Control, (1) Executive terminates his employment 
with the Company (or any Affiliate) for Good Reason or (2) the Company (or any Affiliate) terminates Executive’s employment for other 
than Cause, Executive becoming Disabled or Executive’s death, then, subject to Section 4, Executive will receive the following severance 
from the Company:  

(i) Accrued Compensation . The Company will pay Executive all accrued but unpaid vacation, expense reimbursements, wages, 
and other benefits due to Executive under any Company-provided plans, policies, and arrangements.  

(ii) Severance Payment . Executive will receive a lump-sum severance payment equal to twelve (12) months of Executive’s 
annual base salary as in effect immediately prior to Executive’s termination date or (if greater) at the level in effect immediately prior 
to the Change of Control.  

(iii) Bonus Payment . Executive will receive a lump-sum severance payment equal to one hundred percent (100%) of the higher 
of (i) Executive’s target bonus as in effect for the fiscal year in which the  
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Change of Control occurs or (ii) Executive’s target bonus as in effect for the fiscal year in which Executive’s termination occurs.  

(iv) Equity . Executive will be entitled to accelerated vesting as to one hundred percent (100%) of the then unvested portion of 
all of Executive’s outstanding equity awards. In addition, Executive will have twelve (12) months following any such termination of 
employment in which to exercise any stock options, stock appreciation rights, or similar rights to acquire Company common stock, 
but in no event will such equity award be permitted to be exercised beyond the earlier of the original maximum term of such equity 
award or ten (10) years from the original grant date of such equity award.  

(v) Continued Employee Benefits . Executive will receive Company-paid coverage for a period of twelve (12) months for 
Executive and Executive’s eligible dependents under the Company’s Benefit Plans.  

(vi) Outplacement Benefits . If requested by the Executive, the Company will pay the expense for outplacement benefits 
provided by a service to be determined by the Company in its discretion for a period of twelve (12) months following Executive’s 
termination.  

(vii) Payments or Benefits Required by Law . Executive will receive such other compensation or benefits from the Company as 
may be required by law (for example, COBRA).  

For purposes of Section 3(a) and (b), if Executive’s employment with the Company or one of its Affiliates terminates, he will not be 
determined to have been terminated without Cause, provided he continues to remain employed by the Company or one of its Affiliates (e.g., 
upon transfer from one Affiliate to another); provided, however, that the parties understand and acknowledge that any such termination could 
potentially result in Executive’s ability to resign for Good Reason under Section 3(b).  

(c) Disability; Death . If Executive’s employment with the Company (or any Affiliate) is terminated due to Executive’s becoming 
Disabled or Executive’s death, then Executive or Executive’s estate (as the case may be) will (i) receive the earned but unpaid base salary 
through the date of termination of employment, (ii) receive all accrued vacation, expense reimbursements and any other benefits due to 
Executive through the date of termination of employment in accordance with Company-provided or paid plans, policies and arrangements, 
and (iii) not be entitled to any other compensation or benefits from the Company except to the extent required by law (for example, 
COBRA).  

(d) Voluntary Resignation; Termination for Cause . If Executive voluntarily terminates Executive’s employment with the Company 
or any Affiliate (other than for Good Reason during the period that commences three (3) months before a Change of Control and ends 
twelve (12) months after a Change of Control) or if the Company (or any Affiliate) terminates Executive’s employment with the Company 
(or any Affiliate) for Cause, then Executive will (i) receive his earned but unpaid base salary through the date of termination of 
employment, (ii) receive all accrued vacation, expense reimbursements and any other benefits due to Executive through the date of 
termination of employment in accordance with established Company-provided or paid plans, policies and arrangements, and (iii) not be 
entitled to any other compensation or benefits (including, without limitation, accelerated vesting of any equity awards) from the Company 
except to the extent provided under agreement(s) relating to any equity awards or as may be required by law (for example, COBRA).  

(e) Exclusive Remedy . In the event of a termination of Executive’s employment, the provisions of this Agreement are intended to be 
and are exclusive and in lieu of and supersede any other rights or remedies to which Executive or the Company (or any Affiliate) may 
otherwise be entitled, whether at law, tort or contract (including, without limitation, Executive’s Employment Agreement and Original 
Agreement) or in equity. Executive will be entitled to no benefits, compensation or other payments or rights upon termination of 
employment other than those benefits expressly set forth in this Agreement.  
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4. Conditions to Receipt of Severance  

(a) Release of Claims Agreement . The receipt of any severance payments or benefits pursuant to this Agreement is subject to 
Executive signing and not revoking a separation agreement and release of claims in a form acceptable to the Company (the “Release”), 
which must become effective no later than the sixtieth (60th) day following Executive’s termination of employment (the “Release 
Deadline”), and if not, Executive will forfeit any right to severance payments or benefits under this Agreement. To become effective, the 
Release must be executed by Executive and any revocation periods (as required by statute, regulation, or otherwise) must have expired 
without Executive having revoked the Release. In addition, in no event will severance payments or benefits will be paid or provided until 
the Release actually becomes effective. In the event the termination occurs at a time during the calendar year where the Release Deadline 
could occur in the calendar year following the calendar year in which Executive’s termination occurs, then any severance payments or 
benefits under the this Agreement that would be considered Deferred Compensation Separation Benefits (as defined in Section 4(c)) will 
be paid on the first payroll date to occur during the calendar year following the calendar year in which such termination occurs, or such 
later time as required by (i) the payment schedule applicable to each payment or benefit as set forth in Section 3, (ii) the date the Release 
becomes effective, or (iii) Section 4(c).  

(b) Non-solicitation . Executive agrees, to the extent permitted by applicable law, that in the event the Executive receives severance 
pay or other benefits pursuant to Sections 3(a) and (b) above, for the nine (9) consecutive month period immediately following the date of 
Executive’s termination, Executive, as a condition to receipt of severance pay and benefits under Sections 3(a) and (b), will not directly or 
indirectly, solicit, induce, recruit, any employee of the Company to leave his employment either for Executive or for any other entity or 
person. In the event Executive violates the provisions of this Section 4(b), all severance pay and other benefits pursuant to Section 3 shall 
cease immediately.  

The covenant contained in this Section 4(b) hereof shall be construed as a series of separate covenants, one for each country, 
province, state, city or other political subdivision in which the Company currently engages in its business or, during the term of this 
Agreement, becomes engaged in its business. Except for geographic coverage, each such separate covenant shall be deemed identical in 
terms to the covenant contained in this Section 4(b). If, in any judicial proceeding, a court refuses to enforce any of such separate 
covenants (or any part thereof), then such unenforceable covenant (or such part) shall be eliminated from this Agreement to the extent 
necessary to permit the remaining separate covenants (or portions thereof) to be enforced. In the event that the provisions of this Section 4
(b) are deemed to exceed the time, geographic or scope limitations permitted by applicable law, then such provisions shall be reformed to 
the maximum time, geographic or scope limitations, as the case may be, permitted by applicable law.  

(c) Section 409A .  

(i) Notwithstanding anything to the contrary in this offer, no Deferred Payments (as defined below) or other severance benefits 
that otherwise are exempt from Section 409A (as defined below) pursuant to Treasury Regulation Section 1.409A-1(b)(9) shall 
become payable until Executive has a “separation from service” within the meaning of Section 409A.  

(ii) Further, if Executive is a “specified employee” within the meaning of Section 409A at the time of Executive’s separation 
from service (other than due to death), and the severance payments and benefits payable to Executive, if any, pursuant to the offer, 
when considered together with any other severance payments or separation benefits, are considered deferred compensation under 
Section 409A (together, the “Deferred Payments”), such Deferred Payments that otherwise are payable within the first six (6) months 
following Executive’s separation from service will become payable on the first payroll date that occurs on or after the date six 
(6) months and one (1) day following the date of Executive’s separation from service. All subsequent Deferred Payments, if any, will 
be payable in accordance with the payment schedule applicable to each payment or benefit. Notwithstanding anything herein to the 
contrary, in the event of Executive’s death following Executive’s separation from service but prior to the six (6) month anniversary 
of Executive’s separation from service (or any  
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later delay date), then any payments delayed in accordance with this paragraph will be payable in a lump sum as soon as 
administratively practicable after the date of Executive’s death and all other Deferred Payments will be payable in accordance with 
the payment schedule applicable to each payment or benefit. Each payment and benefit payable under the offer is intended to 
constitute a separate payment for purposes of Section 1.409A-2(b)(2) of the Treasury Regulations.  

(iii) Any severance payment that satisfies the requirements of the “short-term deferral” rule set forth in Section 1.409A-1(b)(4) 
of the Treasury Regulations shall not constitute Deferred Payments for purposes of the offer. Any severance payment that qualifies as 
a payment made as a result of an involuntary separation from service pursuant to Section 1.409A-1(b)(9)(iii) of the Treasury 
Regulations that does not exceed the Section 409A Limit shall not constitute Deferred Payments for purposes of the offer. For 
purposes of this subsection (iii), “Section 409A Limit” will mean the lesser of two (2) times: (i) Executive’s annualized 
compensation based upon the annual rate of pay paid to Executive during Executive’s taxable year preceding the Executive’s taxable 
year of Executive’s separation from service as determined under Treasury Regulation Section 1.409A-1(b)(9)(iii)(A)(1) and any 
Internal Revenue Service guidance issued with respect thereto; or (ii) the maximum amount that may be taken into account under a 
qualified plan pursuant to Section 401(a)(17) of the Code for the year in which Executive’s employment is terminated.  

(iv) The foregoing provisions are intended to comply with the requirements of Section 409A so that none of the severance 
payments and benefits to be provided under the offer will be subject to the additional tax imposed under Section 409A, and any 
ambiguities herein will be interpreted to so comply. Executive and the Company agree to work together in good faith to consider 
amendments to the offer and to take such reasonable actions which are necessary, appropriate or desirable to avoid imposition of any 
additional tax or income recognition prior to actual payment to Executive under Section 409A.  

5. 280G Gross-Up .  

(a) In the event it will be determined that any payment or distribution by the Company or other amount with respect to the Company 
to or for the benefit of Executive, whether paid or payable or distributed or distributable pursuant to the terms of this Agreement or 
otherwise, but determined without regard to any additional payments required under this Section 5 (a “Payment”), is (or will be) subject to 
the excise tax imposed by Section 4999 of the Internal Revenue Code of 1986, as amended (the “Code”) or any interest or penalties are (or 
will be) incurred by Executive with respect to the excise tax imposed by Section 4999 of the Code with respect to the Company (the excise 
tax, together with any interest and penalties, are hereinafter collectively referred to as the “Excise Tax”), Executive will be entitled to 
receive an additional cash payment (a “Gross-Up Payment”) from the Company in an amount equal to the sum of the Excise Tax and an 
amount sufficient to pay the cumulative Excise Tax and all cumulative income taxes (including any interest and penalties imposed with 
respect to such taxes) relating to the Gross-Up Payment so that the net amount retained by Executive is equal to all payments to which 
Executive is entitled pursuant to the terms of this Agreement (excluding the Gross-Up Payment) or otherwise less income taxes (but not 
reduced by the Excise Tax or by income taxes attributable to the Gross-Up Payment). The Company will pay the Gross-Up Payment to 
Executive no later than the close of the calendar year following the calendar year in which Executive remits the applicable taxes.  

(b) Subject to the provisions of Section 5(c), all determinations required to be made under this Section 5, including whether and when 
a Gross-Up Payment is required and the amount of such Gross-Up Payment and the assumptions to be utilized in arriving at the 
determination, will be made by a nationally recognized certified public accounting firm selected by the Company with the consent of 
Executive, which should not unreasonably be withheld (the “Accounting Firm”) which will provide detailed supporting calculations both 
to the Company and Executive within thirty (30) days after the receipt of notice from Executive that there has been a Payment, or such 
earlier time as is requested by the Company. All fees and expenses of the Accounting Firm will be borne solely by the Company. The 
Company, as determined in  
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accordance with this Section 5, will pay any Gross-Up Payment to Executive within five (5) days after the receipt of the Accounting Firm’s 
determination. If the Accounting Firm determines that no Excise Tax is payable by Executive, it will so indicate to Executive in writing. 
Any determination by the Accounting Firm will be binding upon the Company and Executive; provided, however, that as a result of 
uncertainty in the application of Section 4999 of the Code at the time of the initial determination by the Accounting Firm, it is possible that 
Gross-Up Payments that the Company should have made will not have been made (an “Underpayment”), consistent with the calculations 
required to be made hereunder. In the event the Company exhausts its remedies in accordance with Section 5(c), or elects not to exercise 
such remedies, and Executive thereafter is required to make a payment of any Excise Tax, the Accounting Firm will determine the amount 
of Underpayment that has occurred and the Underpayment will be promptly paid by the Company to or for the benefit of Executive.  

(c) Executive will notify the Company in writing of any claim by the Internal Revenue Service that, if successful, would require a 
Gross-Up Payment (that has not already been paid by the Company). The notification will be given as soon as practicable but no later than 
ten (10) business days after Executive is informed in writing of the claim and will apprise the Company of the nature of the claim and the 
date on which the claim is requested to be paid. Executive will not pay the claim prior to the expiration of the 30-day period following the 
date on which Executive gives notice to the Company or any shorter period ending on the date that any payment of taxes with respect to 
the claim is due. If the Company notifies Executive in writing prior to the expiration of the 30-day or shorter period that it desires to 
contest the claim, Executive will:  

(i) give the Company any information reasonably requested by the Company relating to the claim;  

(ii) take any action in connection with contesting the claim as the Company will reasonably request in writing from time to 
time, including, without limitation, accepting legal representation with respect to the claim by an attorney reasonably selected by the 
Company;  

(iii) cooperate with the Company in good faith in order effectively to contest the claim; and  

(iv) permit the Company to participate in any proceedings relating to the claim.  

(d) The Company will bear and pay directly all costs and expenses (including additional interest and penalties) incurred in connection 
with the contest and will indemnify and hold Executive harmless, on an after-tax basis, for any Excise Tax or income tax (including 
interest and penalties with respect thereto) imposed as a result of the representation and payment of costs and expenses. Without limitation 
of the forgoing provisions of this Section 5, the Company will control all proceedings taken in connection with the contest and, at its sole 
option, may pursue or forego any and all administrative appeals, proceedings, hearings, and conferences with the taxing authority in 
respect of the claim and may, at its sole option, either direct Executive to pay the tax claimed and sue for a refund or contest the claim in 
any permissible manner, and Executive agrees to prosecute the contest to a determination before any administrative tribunal, in a court of 
initial jurisdiction and in one or more appellate courts, as the Company will determine. If the Company directs Executive to pay the claim 
and sue for a refund, the Company will advance the amount of the payment to Executive, on an interest-free basis, and will indemnify and 
hold Executive harmless, on an after-tax basis, from any Excise Tax or income tax (including interest or penalties with respect thereto) 
imposed with respect to the advance or with respect to any imputed income with respect to the advance; and any extension of the statute of 
limitations relating to payment of taxes for the taxable year of Executive with respect to which the contested amount is claimed to be due 
will be limited solely to the contested amount. The Company’s control of the contest will be limited to issues with respect to which a 
Gross-Up Payment would be payable hereunder and Executive will be entitled to settle or contest, as the case may be, any other issue 
raised by the Internal Revenue Service or any other taxing authority.  

(e) If, after the receipt by Executive of an amount advanced by the Company pursuant to Section 5(d), Executive becomes entitled to 
receive any refund with respect to the claim, Executive will, subject to the Company’s compliance with the requirements of Section 5(d), 
promptly pay to the Company the amount of the refund (together with any interest paid or credited thereon after taxes applicable thereto). 
If, after the receipt by Executive of an amount advanced by the Company pursuant to this Section 5(d), a determination  
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is made that Executive will not be entitled to any refund with respect to the claim and the Company does not notify Executive in writing of 
its intent to contest the denial of refund prior to the expiration of thirty (30) days after the determination, then the advance will be forgiven 
and will not be required to be repaid and the amount of the advance will offset, to the extent thereof, the amount of Gross-Up Payment 
required to be paid.  

(f) Should the Company elect not to contest the Internal Revenue Service claim in accordance with the foregoing provisions of 
Section 5(c) or otherwise not provide Executive with written notice of its intention to contest such claim within the applicable thirty 
(30) day or shorter notice period provided in Section 5(c), then the Company will promptly thereafter pay Executive the applicable Gross-
Up Payment attributable to such claim.  

6. Definition of Terms . The following terms referred to in this Agreement will have the following meanings:  

(a) Affiliate . “Affiliate” means the Company and any other parent or subsidiary corporation of the Company, as such terms are 
defined in Section 424(e) and (f) of the Code.  

(b) Benefit Plans . “Benefit Plans” means plans, policies or arrangements that the Company sponsors (or participates in) and that 
immediately prior to Executive’s termination of employment provide Executive and/or Executive’s eligible dependents with medical, 
dental, vision and similar benefits. Benefit Plans do not include any other type of benefit (including, but not by way of limitation, 
disability, life insurance, or retirement benefits). A requirement that the Company provide Executive and Executive’s eligible dependents 
with coverage under the Benefit Plans will not be satisfied unless the coverage is no less favorable than that provided to executives of the 
Company at any applicable time during the period Executive is entitled to receive severance pursuant to Section 3. The Company may, at 
its option, satisfy any requirement that the Company provide coverage under any Benefit Plan by (i) reimbursing Executive’s premiums 
under COBRA after Executive has properly elected continuation coverage under COBRA (in which case Executive will be solely 
responsible for electing such coverage for his eligible dependents), or (ii) providing coverage under a separate plan or plans providing 
coverage that is no less favorable.  

(c) Cause . “Cause” means (i) Executive’s failure to devote sufficient time and effort to the performance of his duties; 
(ii) Executive’s continued failure to perform his employment duties, (iii) Executive’s repeated unexplained or unjustified absences from 
the Company; (iv) Executive’s material and willful violation of any federal or state law which if made public would injure the business or 
reputation of the Company; (v) Executive’s refusal or willful failure to act in accordance with any specific lawful direction or order of the 
Company or stated written policy of the Company; (vi) Executive’s commission of any act of fraud with respect to the Company; or 
(vii) Executive’s conviction of, or plea of nolo contendere to, a felony or a crime involving moral turpitude causing material harm to the 
standing and reputation of the Company, in each case as reasonably determined by the Company or the Board of Directors of the Company 
(the “Board”). The Company may not terminate the employment of an Executive under clause (i), (ii), or (iii) above unless the Company 
(1) provides Executive with a written notice that specifically sets forth the factual basis to support the Company’s right to terminate 
Executive’s employment under clause (i), (ii), or (iii) above, and (2) permits Executive to cure such failure, to the Company’s satisfaction, 
within 10 business days after receiving such notice.  

(d) Change of Control . “Change of Control” means the occurrence of any of the following:  

(i) Any “person” (as such term is used in Sections 13(d) and 14(d) of the Securities Exchange Act of 1934, as amended), except 
Tako Ventures, LLC, or an affiliate of Tako Ventures, LLC, that becomes the “beneficial owner” (as defined in Rule 13d-3 under 
said Act), directly or indirectly, of securities of the Company representing more than fifty percent (50%) of the total voting power 
represented by, or more than fifty percent (50%) of the fair value of, the Company’s then outstanding voting securities; provided, 
however, that for purposes of this subsection (d), the acquisition of additional securities by any one person, who is considered to own 
more than fifty percent (50%) of the total voting power of the securities of the Company shall not be considered a Change of Control; 
or  
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(ii) Any action or event occurring within an one-year period, as a result of which less than a majority of the directors are 
Incumbent Directors. “Incumbent Directors” will mean directors who either (A) are directors of the Company as of the date hereof, 
or (B) are elected, or nominated for election, to the Board with the affirmative votes of a majority of the Incumbent Directors at the 
time of such election or nomination (but will not include an individual whose election or nomination is in connection with an actual 
or threatened proxy contest relating to the election of directors to the Company); or  

(iii) The consummation of a merger or consolidation of the Company with any other corporation, other than a merger or 
consolidation which would result in the voting securities of the Company outstanding immediately prior thereto continuing to 
represent (either by remaining outstanding or by being converted into voting securities of the surviving or resulting entity, including 
any parent holding company) at least fifty percent (50%) of the total voting power represented by the voting securities of the 
Company or such surviving or resulting entity outstanding immediately after such merger or consolidation; or  

(iv) A change in the ownership of a substantial portion of the Company’s assets which occurs on the date that any person 
acquires (or has acquired during the 12-month period ending on the date of the most recent acquisition by such person or persons) 
assets from the Company that have a total gross fair market value equal to or more than fifty percent (50%) of the total fair market 
value of all of the assets of the Company immediately prior to such acquisition or acquisitions; provided, however, that for purposes 
of this Section 6(d)(iv), a transfer of assets by the Company to any of the following shall not constitute a change in the ownership of 
a substantial portion of the Company’s assets: (1) a stockholder of the Company (immediately before the asset transfer) in exchange 
for or with respect to the Company’s securities; (2) an entity, fifty percent (50%) or more of the total value or voting power of which 
is owned, directly or indirectly, by the Company; (3) a person, that owns, directly or indirectly, fifty percent (50%) or more of the 
total value or voting power of all the outstanding stock of the Company; or (4) an entity, at least fifty percent (50%) of the total value 
or voting power of which is owned, directly or indirectly, by a person described in clause (3). For purposes of this subsection (iv), 
gross fair market value means the value of the assets of the Company, or the value of the assets being disposed of, determined 
without regard to any liabilities associated with such assets.  

Notwithstanding the foregoing, a Company transaction that does not constitute a change in control event under Code Section 409A(a)
(2)(A)(v) shall be not be considered a Change of Control for purposes of this Agreement.  

(e) Disability . “Disability” will mean that the Executive has been unable to perform his Company duties as the result of his 
incapacity due to physical or mental illness, and such inability, at least twenty-six (26) weeks after its commencement or one hundred and 
eighty (180) days in any consecutive twelve (12) month period, is determined to be total and permanent by a physician selected by the 
Company or its insurers and acceptable to Executive or Executive’s legal representative (such agreement as to acceptability not to be 
unreasonably withheld). Termination resulting from Disability may only be effected after at least thirty (30) days’ written notice by the 
Company of its intention to terminate the Executive’s employment. In the event that the Executive resumes the performance of 
substantially all of his duties hereunder before the termination of his employment becomes effective, the notice of intent to terminate will 
automatically be deemed to have been revoked.  

(f) Good Reason . “Good Reason” means Executive’s resignation within thirty (30) days following the expiration of any Company 
cure period following the occurrence of one or more of the following, without the Executive’s written consent: (i) the significant reduction 
of Executive’s duties, authority, responsibilities, job title or reporting relationships relative to Executive’s duties, authority, responsibilities, 
job title, or reporting relationships as in effect immediately prior to such reduction, or the assignment to Executive of such reduced duties, 
authority, responsibilities, job title, or reporting relationships; provided, however, that a reduction in position or responsibilities solely by 
virtue of a Change in Control shall not  
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constitute “Good Reason”; (ii) a reduction of more than five percent of Executive’s Base Salary in any one year; (iii) a reduction by more 
than ten percent of Executive’s total target annual cash compensation in any one year (which consists of Executive’s Base Salary plus 
target bonus incentive compensation); (iv) the material change in the geographic location at which Executive must perform services (for 
these purposes, the relocation of Executive to a facility that is more than twenty-five (25) miles from Executive’s current employment 
location will be considered material); (v) the failure of the Company to obtain assumption of this Agreement by any successor; and (vi) the 
breach by the Company of a material provision of this Agreement. For purposes of clause (i), Executive’s duties, authority, 
responsibilities, job title and reporting relationships will be deemed to have been significantly reduced if Executive does not (a) hold at 
least the same title and position (including responsibility over at least the same functional areas as prior to the change of control) 
with the Company business or the business with which such business is operationally merged or subsumed (as, for example, where the 
President and Chief Executive Officer of the Company remains the President and Chief Executive Officer of the Company following a 
Change in Control where the Company becomes a wholly owned but separate operating subsidiary of the acquirer, but is not made the 
President and Chief Executive Officer of the acquiring corporation), or (b) remain a member of the executive officer management staff of 
the Company business or the business with such business is operationally merged or subsumed. Executive will not resign for Good Reason 
without first providing the Company with written notice within ninety (90) days of the event that Executive believes constitutes “Good 
Reason” specifically identifying the acts or omissions constituting the grounds for Good Reason and a reasonable cure period of not less 
than thirty (30) days following the date of such notice.  

7. Successors .  

(a) The Company’s Successors . Any successor to the Company (whether direct or indirect and whether by purchase, merger, 
consolidation, liquidation or otherwise) to all or substantially all of the Company’s business and/or assets will assume the obligations under 
this Agreement and agree expressly to perform the obligations under this Agreement in the same manner and to the same extent as the 
Company would be required to perform such obligations in the absence of a succession. For all purposes under this Agreement, the term 
“Company” will include any successor to the Company’s business and/or assets which executes and delivers the assumption agreement 
described in this Section 7(a) or which becomes bound by the terms of this Agreement by operation of law.  

(b) Executive’s Successors . The terms of this Agreement and all rights of Executive hereunder will inure to the benefit of, and be 
enforceable by, Executive’s personal or legal representatives, executors, administrators, successors, heirs, distributees, devisees and 
legatees.  

8. Notice .  

(a) General . Notices and all other communications contemplated by this Agreement will be in writing and will be deemed to have 
been duly given when personally delivered or when mailed by U.S. registered or certified mail, return receipt requested and postage 
prepaid. In the case of Executive, mailed notices will be addressed to him or her at the home address which he or she most recently 
communicated to the Company in writing. In the case of the Company, mailed notices will be addressed to its corporate headquarters, and 
all notices will be directed to the attention of its President.  

(b) Notice of Termination . Any termination by the Company for Cause or by Executive for Good Reason will be communicated by a 
notice of termination to the other party hereto given in accordance with Section 8(a) of this Agreement. Such notice will indicate the 
specific termination provision in this Agreement relied upon, will set forth in reasonable detail the facts and circumstances claimed to 
provide a basis for termination under the provision so indicated, and will specify the termination date (which will be not more than thirty 
(30) days after the giving of such notice). The failure by Executive to include in the notice any fact or circumstance which contributes to a 
showing of Good Reason will not waive any right of Executive hereunder or preclude Executive from asserting such fact or circumstance 
in enforcing his rights hereunder.  
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9. Miscellaneous Provisions .  

(a) No Duty to Mitigate . Executive will not be required to mitigate the amount of any payment contemplated by this Agreement, nor 
will any such payment be reduced by any earnings that Executive may receive from any other source.  

(b) Waiver . No provision of this Agreement will be modified, waived or discharged unless the modification, waiver or discharge is 
agreed to in writing and signed by Executive and by an authorized officer of the Company (other than Executive). No waiver by either 
party of any breach of, or of compliance with, any condition or provision of this Agreement by the other party will be considered a waiver 
of any other condition or provision or of the same condition or provision at another time.  

(c) Headings . All captions and section headings used in this Agreement are for convenient reference only and do not form a part of 
this Agreement.  

(d) Entire Agreement . This Agreement, together with any Employment Agreement, constitutes the entire agreement of the parties 
hereto and supersedes in their entirety all prior representations, understandings, undertakings or agreements (whether oral or written and 
whether expressed or implied) of the parties with respect to the subject matter hereof. No waiver, alteration, or modification of any of the 
provisions of this Agreement will be binding unless in writing and signed by duly authorized representatives of the parties hereto and 
which specifically mention this Agreement.  

(e) Choice of Law . The validity, interpretation, construction, and performance of this Agreement will be governed by the laws of the 
State of California (with the exception of its conflict of laws provisions). Any claims or legal actions by one party against the other arising 
out of the relationship between the parties contemplated herein (whether or not arising under this Agreement) will be commenced or 
maintained in any state or federal court located in the jurisdiction where Executive resides, and Executive and the Company hereby submit 
to the jurisdiction and venue of any such court.  

(f) Severability . The invalidity or unenforceability of any provision or provisions of this Agreement will not affect the validity or 
enforceability of any other provision hereof, which will remain in full force and effect.  

(g) Withholding . All payments made pursuant to this Agreement will be subject to withholding of applicable income and 
employment taxes.  

(h) Counterparts . This Agreement may be executed in counterparts, each of which will be deemed an original, but all of which 
together will constitute one and the same instrument.  
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IN WITNESS WHEREOF, each of the parties has executed this Agreement, in the case of the Company by its duly authorized officer, as 
of the day and year set forth below.  
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COMPANY   NETSUITE INC. 

  By:   /s/    D OUGLAS P. S OLOMON          
  Title:   SVP, General Counsel & Secretary 

EXECUTIVE   By:   /s/    Z ACHARY N ELSON          
  Title:   President and Chief Executive Officer 



EXHIBIT 10.19 

NETSUITE INC.  

AMENDED AND RESTATED  
SEVERANCE AND CHANGE OF CONTROL AGREEMENT  

This Amended and Restated Severance and Change of Control Agreement (the “Agreement”) is made and entered into by and between 
Evan M. Goldberg (“Executive”) and NetSuite Inc. (the “Company”), effective as of December 24, 2008 (the “Effective Date”).  

RECITALS  

1. It is possible that the Company could terminate Executive’s employment with the Company and it is expected that the Company from 
time to time will consider the possibility of an acquisition by another company or other change of control. The Board of Directors of the 
Company (the “Board”) recognizes that such considerations can be a distraction to Executive and can cause Executive to consider alternative 
employment opportunities. The Board has determined that it is in the best interests of the Company and its stockholders to assure that the 
Company will have the continued dedication and objectivity of Executive, notwithstanding the possibility, threat or occurrence of such a 
termination of employment or the occurrence of a Change of Control (as defined herein) of the Company.  

2. The Board believes that it is in the best interests of the Company and its stockholders to provide Executive with an incentive to continue 
his employment and to motivate Executive to maximize the value of the Company for the benefit of its stockholders.  

3. The Board believes that it is imperative to provide Executive with certain severance benefits upon Executive’s termination of 
employment and with certain additional benefits upon a Change of Control. These benefits will provide Executive with enhanced financial 
security and incentive and encouragement to remain with the Company.  

4. This Agreement is intended to replace in its entirety the previous Severance and Change of Control Agreement entered into between the 
Company and Executive effective July 1, 2007 (the “Original Agreement”).  

5. Certain capitalized terms used in the Agreement are defined in Section 6 below.  

AGREEMENT  

NOW, THEREFORE, in consideration of the mutual covenants contained herein, the parties hereto agree as follows:  

1. Term of Agreement . This Agreement will terminate upon the date that all of the obligations of the parties hereto with respect to this 
Agreement have been satisfied.  

2. At-Will Employment . The Company and Executive acknowledge that Executive’s employment is and will continue to be at-will, as 
defined under applicable law, except as may otherwise be specifically provided under the terms of any written formal employment agreement 
between the Company and Executive (an “Employment Agreement”). If Executive’s employment terminates for any reason, including (without 
limitation) any termination not set forth in Section 3, Executive will not be entitled to any payments, benefits, damages, awards or compensation 
other than as provided by this Agreement.  

3. Severance Benefits .  

(a) Termination without Cause and not in Connection with a Change of Control . If the Company (or any Affiliate) terminates 
Executive’s employment with the Company (or any Affiliate), for a reason other than Cause, Executive becoming Disabled or Executive’s 
death at any time other than during the period  



commencing three (3) months before and ending twelve (12) months after a Change of Control, then, subject to Section 4, Executive will 
receive the following severance benefits from the Company:  

(i) Accrued Compensation . The Company will pay Executive all accrued but unpaid vacation, expense reimbursements, wages, 
and other benefits due to Executive under any Company-provided plans, policies, and arrangements.  

(ii) Severance Payment . Executive will be paid continuing payments of severance pay at a rate equal to Executive’s base salary 
rate, as then in effect, for twelve (12) months from the date of such termination of employment, to be paid periodically in accordance 
with the Company’s normal payroll policies.  

(iii) Pro-Rated Bonus Payment . Executive will receive a lump-sum severance payment equal to one hundred percent (100%) of 
Executive’s target bonus as in effect for the fiscal year in which Executive’s termination occurs, pro-rated by multiplying such bonus 
amount by a fraction, the numerator of which shall be the number of days from and including the first day of such fiscal year through 
and including the date of Executive’s termination, and the denominator of which shall be three-hundred and sixty-five (365).  

(iv) Equity . All of Executive’s unvested and outstanding equity awards that would have become vested had Executive 
remained in the employ of the Company for the twelve (12) month period following Executive’s termination of employment shall 
immediately vest and become exercisable as of the date of Executive’s termination. In addition, Executive will have twelve 
(12) months following any such termination of employment in which to exercise any stock options, stock appreciation rights, or 
similar rights to acquire Company common stock, but in no event will such equity award be permitted to be exercised beyond the 
earlier of the original maximum term of such equity award or ten (10) years from the original grant date of such equity award.  

(v) Outplacement Benefits . If requested by Executive, the Company will pay the expense for outplacement benefits provided 
by a service to be determined by the Company in its discretion for a period of up to twelve (12) months following Executive’s 
termination.  

(vi) Continued Employee Benefits . Executive will receive Company-paid coverage for a period of twelve (12) months for 
Executive and Executive’s eligible dependents under the Company’s Benefit Plans.  

(vii) Payments or Benefits Required by Law . Executive will receive such other compensation or benefits from the Company as 
may be required by law (for example, Title X of the Consolidated Budget Reconciliation Act of 1985, as amended (“COBRA”)).  

(b) Termination without Cause or Resignation for Good Reason in Connection with a Change of Control . If during the period 
commencing three (3) months before and ending twelve (12) months after a Change of Control, (1) Executive terminates his employment 
with the Company (or any Affiliate) for Good Reason or (2) the Company (or any Affiliate) terminates Executive’s employment for other 
than Cause, Executive becoming Disabled or Executive’s death, then, subject to Section 4, Executive will receive the following severance 
from the Company:  

(i) Accrued Compensation . The Company will pay Executive all accrued but unpaid vacation, expense reimbursements, wages, 
and other benefits due to Executive under any Company-provided plans, policies, and arrangements.  

(ii) Severance Payment . Executive will receive a lump-sum severance payment equal to twelve (12) months of Executive’s 
annual base salary as in effect immediately prior to Executive’s termination date or (if greater) at the level in effect immediately prior 
to the Change of Control.  

(iii) Bonus Payment . Executive will receive a lump-sum severance payment equal to one hundred percent (100%) of the higher 
of (i) Executive’s target bonus as in effect for the fiscal year in which the Change of Control occurs or (ii) Executive’s target bonus 
as in effect for the fiscal year in which Executive’s termination occurs.  
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(iv) Equity . Executive will be entitled to accelerated vesting as to one hundred percent (100%) of the then unvested portion of 
all of Executive’s outstanding equity awards. In addition, Executive will have twelve (12) months following any such termination of 
employment in which to exercise any stock options, stock appreciation rights, or similar rights to acquire Company common stock, 
but in no event will such equity award be permitted to be exercised beyond the earlier of the original maximum term of such equity 
award or ten (10) years from the original grant date of such equity award.  

(v) Continued Employee Benefits . Executive will receive Company-paid coverage for a period of twelve (12) months for 
Executive and Executive’s eligible dependents under the Company’s Benefit Plans.  

(vi) Outplacement Benefits . If requested by the Executive, the Company will pay the expense for outplacement benefits 
provided by a service to be determined by the Company in its discretion for a period of twelve (12) months following Executive’s 
termination.  

(vii) Payments or Benefits Required by Law . Executive will receive such other compensation or benefits from the Company as 
may be required by law (for example, COBRA).  

For purposes of Section 3(a) and (b), if Executive’s employment with the Company or one of its Affiliates terminates, he will not be 
determined to have been terminated without Cause, provided he continues to remain employed by the Company or one of its Affiliates (e.g., 
upon transfer from one Affiliate to another); provided, however, that the parties understand and acknowledge that any such termination could 
potentially result in Executive’s ability to resign for Good Reason under Section 3(b).  

(c) Disability; Death . If Executive’s employment with the Company (or any Affiliate) is terminated due to Executive’s becoming 
Disabled or Executive’s death, then Executive or Executive’s estate (as the case may be) will (i) receive the earned but unpaid base salary 
through the date of termination of employment, (ii) receive all accrued vacation, expense reimbursements and any other benefits due to 
Executive through the date of termination of employment in accordance with Company-provided or paid plans, policies and arrangements, 
and (iii) not be entitled to any other compensation or benefits from the Company except to the extent required by law (for example, 
COBRA).  

(d) Voluntary Resignation; Termination for Cause . If Executive voluntarily terminates Executive’s employment with the Company 
or any Affiliate (other than for Good Reason during the period that commences three (3) months before a Change of Control and ends 
twelve (12) months after a Change of Control) or if the Company (or any Affiliate) terminates Executive’s employment with the Company 
(or any Affiliate) for Cause, then Executive will (i) receive his earned but unpaid base salary through the date of termination of 
employment, (ii) receive all accrued vacation, expense reimbursements and any other benefits due to Executive through the date of 
termination of employment in accordance with established Company-provided or paid plans, policies and arrangements, and (iii) not be 
entitled to any other compensation or benefits (including, without limitation, accelerated vesting of any equity awards) from the Company 
except to the extent provided under agreement(s) relating to any equity awards or as may be required by law (for example, COBRA).  

(e) Exclusive Remedy . In the event of a termination of Executive’s employment, the provisions of this Agreement are intended to be 
and are exclusive and in lieu of and supersede any other rights or remedies to which Executive or the Company (or any Affiliate) may 
otherwise be entitled, whether at law, tort or contract (including, without limitation, Executive’s Employment Agreement and Original 
Agreement) or in equity. Executive will be entitled to no benefits, compensation or other payments or rights upon termination of 
employment other than those benefits expressly set forth in this Agreement.  

4. Conditions to Receipt of Severance  

(a) Release of Claims Agreement . The receipt of any severance payments or benefits pursuant to this Agreement is subject to 
Executive signing and not revoking a separation agreement and release of claims in  
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a form acceptable to the Company (the “Release”), which must become effective no later than the sixtieth (60th) day following Executive’s 
termination of employment (the “Release Deadline”), and if not, Executive will forfeit any right to severance payments or benefits under 
this Agreement. To become effective, the Release must be executed by Executive and any revocation periods (as required by statute, 
regulation, or otherwise) must have expired without Executive having revoked the Release. In addition, in no event will severance 
payments or benefits will be paid or provided until the Release actually becomes effective. In the event the termination occurs at a time 
during the calendar year where the Release Deadline could occur in the calendar year following the calendar year in which Executive’s 
termination occurs, then any severance payments or benefits under the this Agreement that would be considered Deferred Compensation 
Separation Benefits (as defined in Section 4(c)) will be paid on the first payroll date to occur during the calendar year following the 
calendar year in which such termination occurs, or such later time as required by (i) the payment schedule applicable to each payment or 
benefit as set forth in Section 3, (ii) the date the Release becomes effective, or (iii) Section 4(c).  

(b) Non-solicitation . Executive agrees, to the extent permitted by applicable law, that in the event the Executive receives severance 
pay or other benefits pursuant to Sections 3(a) and (b) above, for the nine (9) consecutive month period immediately following the date of 
Executive’s termination, Executive, as a condition to receipt of severance pay and benefits under Sections 3(a) and (b), will not directly or 
indirectly, solicit, induce, recruit, any employee of the Company to leave his employment either for Executive or for any other entity or 
person. In the event Executive violates the provisions of this Section 4(b), all severance pay and other benefits pursuant to Section 3 shall 
cease immediately.  

The covenant contained in this Section 4(b) hereof shall be construed as a series of separate covenants, one for each country, 
province, state, city or other political subdivision in which the Company currently engages in its business or, during the term of this 
Agreement, becomes engaged in its business. Except for geographic coverage, each such separate covenant shall be deemed identical in 
terms to the covenant contained in this Section 4(b). If, in any judicial proceeding, a court refuses to enforce any of such separate 
covenants (or any part thereof), then such unenforceable covenant (or such part) shall be eliminated from this Agreement to the extent 
necessary to permit the remaining separate covenants (or portions thereof) to be enforced. In the event that the provisions of this Section 4
(b) are deemed to exceed the time, geographic or scope limitations permitted by applicable law, then such provisions shall be reformed to 
the maximum time, geographic or scope limitations, as the case may be, permitted by applicable law.  

(c) Section 409A .  

(i) Notwithstanding anything to the contrary in this offer, no Deferred Payments (as defined below) or other severance benefits 
that otherwise are exempt from Section 409A (as defined below) pursuant to Treasury Regulation Section 1.409A-1(b)(9) shall 
become payable until Executive has a “separation from service” within the meaning of Section 409A.  

(ii) Further, if Executive is a “specified employee” within the meaning of Section 409A at the time of Executive’s separation 
from service (other than due to death), and the severance payments and benefits payable to Executive, if any, pursuant to the offer, 
when considered together with any other severance payments or separation benefits, are considered deferred compensation under 
Section 409A (together, the “Deferred Payments”), such Deferred Payments that otherwise are payable within the first six (6) months 
following Executive’s separation from service will become payable on the first payroll date that occurs on or after the date six 
(6) months and one (1) day following the date of Executive’s separation from service. All subsequent Deferred Payments, if any, will 
be payable in accordance with the payment schedule applicable to each payment or benefit. Notwithstanding anything herein to the 
contrary, in the event of Executive’s death following Executive’s separation from service but prior to the six (6) month anniversary 
of Executive’s separation from service (or any later delay date), then any payments delayed in accordance with this paragraph will be 
payable in a lump sum as soon as administratively practicable after the date of Executive’s death and all other Deferred Payments 
will be payable in accordance with the payment schedule applicable to each  
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payment or benefit. Each payment and benefit payable under the offer is intended to constitute a separate payment for purposes of 
Section 1.409A-2(b)(2) of the Treasury Regulations.  

(iii) Any severance payment that satisfies the requirements of the “short-term deferral” rule set forth in Section 1.409A-1(b)(4) 
of the Treasury Regulations shall not constitute Deferred Payments for purposes of the offer. Any severance payment that qualifies as 
a payment made as a result of an involuntary separation from service pursuant to Section 1.409A-1(b)(9)(iii) of the Treasury 
Regulations that does not exceed the Section 409A Limit shall not constitute Deferred Payments for purposes of the offer. For 
purposes of this subsection (iii), “Section 409A Limit” will mean the lesser of two (2) times: (i) Executive’s annualized 
compensation based upon the annual rate of pay paid to Executive during Executive’s taxable year preceding the Executive’s taxable 
year of Executive’s separation from service as determined under Treasury Regulation Section 1.409A-1(b)(9)(iii)(A)(1) and any 
Internal Revenue Service guidance issued with respect thereto; or (ii) the maximum amount that may be taken into account under a 
qualified plan pursuant to Section 401(a)(17) of the Code for the year in which Executive’s employment is terminated.  

(iv) The foregoing provisions are intended to comply with the requirements of Section 409A so that none of the severance 
payments and benefits to be provided under the offer will be subject to the additional tax imposed under Section 409A, and any 
ambiguities herein will be interpreted to so comply. Executive and the Company agree to work together in good faith to consider 
amendments to the offer and to take such reasonable actions which are necessary, appropriate or desirable to avoid imposition of any 
additional tax or income recognition prior to actual payment to Executive under Section 409A.  

5. 280G Gross-Up .  

(a) In the event it will be determined that any payment or distribution by the Company or other amount with respect to the Company 
to or for the benefit of Executive, whether paid or payable or distributed or distributable pursuant to the terms of this Agreement or 
otherwise, but determined without regard to any additional payments required under this Section 5 (a “Payment”), is (or will be) subject to 
the excise tax imposed by Section 4999 of the Internal Revenue Code of 1986, as amended (the “Code”) or any interest or penalties are (or 
will be) incurred by Executive with respect to the excise tax imposed by Section 4999 of the Code with respect to the Company (the excise 
tax, together with any interest and penalties, are hereinafter collectively referred to as the “Excise Tax”), Executive will be entitled to 
receive an additional cash payment (a “Gross-Up Payment”) from the Company in an amount equal to the sum of the Excise Tax and an 
amount sufficient to pay the cumulative Excise Tax and all cumulative income taxes (including any interest and penalties imposed with 
respect to such taxes) relating to the Gross-Up Payment so that the net amount retained by Executive is equal to all payments to which 
Executive is entitled pursuant to the terms of this Agreement (excluding the Gross-Up Payment) or otherwise less income taxes (but not 
reduced by the Excise Tax or by income taxes attributable to the Gross-Up Payment). The Company will pay the Gross-Up Payment to 
Executive no later than the close of the calendar year following the calendar year in which Executive remits the applicable taxes.  

(b) Subject to the provisions of Section 5(c), all determinations required to be made under this Section 5, including whether and when 
a Gross-Up Payment is required and the amount of such Gross-Up Payment and the assumptions to be utilized in arriving at the 
determination, will be made by a nationally recognized certified public accounting firm selected by the Company with the consent of 
Executive, which should not unreasonably be withheld (the “Accounting Firm”) which will provide detailed supporting calculations both 
to the Company and Executive within thirty (30) days after the receipt of notice from Executive that there has been a Payment, or such 
earlier time as is requested by the Company. All fees and expenses of the Accounting Firm will be borne solely by the Company. The 
Company, as determined in accordance with this Section 5, will pay any Gross-Up Payment to Executive within five (5) days after the 
receipt of the Accounting Firm’s determination. If the Accounting Firm determines that no Excise Tax is payable by Executive, it will so 
indicate to Executive in writing. Any determination by the Accounting Firm  
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will be binding upon the Company and Executive; provided, however, that as a result of uncertainty in the application of Section 4999 of 
the Code at the time of the initial determination by the Accounting Firm, it is possible that Gross-Up Payments that the Company should 
have made will not have been made (an “Underpayment”), consistent with the calculations required to be made hereunder. In the event the 
Company exhausts its remedies in accordance with Section 5(c), or elects not to exercise such remedies, and Executive thereafter is 
required to make a payment of any Excise Tax, the Accounting Firm will determine the amount of Underpayment that has occurred and the 
Underpayment will be promptly paid by the Company to or for the benefit of Executive.  

(c) Executive will notify the Company in writing of any claim by the Internal Revenue Service that, if successful, would require a 
Gross-Up Payment (that has not already been paid by the Company). The notification will be given as soon as practicable but no later than 
ten (10) business days after Executive is informed in writing of the claim and will apprise the Company of the nature of the claim and the 
date on which the claim is requested to be paid. Executive will not pay the claim prior to the expiration of the 30-day period following the 
date on which Executive gives notice to the Company or any shorter period ending on the date that any payment of taxes with respect to 
the claim is due. If the Company notifies Executive in writing prior to the expiration of the 30-day or shorter period that it desires to 
contest the claim, Executive will:  

(i) give the Company any information reasonably requested by the Company relating to the claim;  

(ii) take any action in connection with contesting the claim as the Company will reasonably request in writing from time to 
time, including, without limitation, accepting legal representation with respect to the claim by an attorney reasonably selected by the 
Company;  

(iii) cooperate with the Company in good faith in order effectively to contest the claim; and  

(iv) permit the Company to participate in any proceedings relating to the claim.  

(d) The Company will bear and pay directly all costs and expenses (including additional interest and penalties) incurred in connection 
with the contest and will indemnify and hold Executive harmless, on an after-tax basis, for any Excise Tax or income tax (including 
interest and penalties with respect thereto) imposed as a result of the representation and payment of costs and expenses. Without limitation 
of the forgoing provisions of this Section 5, the Company will control all proceedings taken in connection with the contest and, at its sole 
option, may pursue or forego any and all administrative appeals, proceedings, hearings, and conferences with the taxing authority in 
respect of the claim and may, at its sole option, either direct Executive to pay the tax claimed and sue for a refund or contest the claim in 
any permissible manner, and Executive agrees to prosecute the contest to a determination before any administrative tribunal, in a court of 
initial jurisdiction and in one or more appellate courts, as the Company will determine. If the Company directs Executive to pay the claim 
and sue for a refund, the Company will advance the amount of the payment to Executive, on an interest-free basis, and will indemnify and 
hold Executive harmless, on an after-tax basis, from any Excise Tax or income tax (including interest or penalties with respect thereto) 
imposed with respect to the advance or with respect to any imputed income with respect to the advance; and any extension of the statute of 
limitations relating to payment of taxes for the taxable year of Executive with respect to which the contested amount is claimed to be due 
will be limited solely to the contested amount. The Company’s control of the contest will be limited to issues with respect to which a 
Gross-Up Payment would be payable hereunder and Executive will be entitled to settle or contest, as the case may be, any other issue 
raised by the Internal Revenue Service or any other taxing authority.  

(e) If, after the receipt by Executive of an amount advanced by the Company pursuant to Section 5(d), Executive becomes entitled to 
receive any refund with respect to the claim, Executive will, subject to the Company’s compliance with the requirements of Section 5(d), 
promptly pay to the Company the amount of the refund (together with any interest paid or credited thereon after taxes applicable thereto). 
If, after the receipt by Executive of an amount advanced by the Company pursuant to this Section 5(d), a determination is made that 
Executive will not be entitled to any refund with respect to the claim and the Company does not  
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notify Executive in writing of its intent to contest the denial of refund prior to the expiration of thirty (30) days after the determination, 
then the advance will be forgiven and will not be required to be repaid and the amount of the advance will offset, to the extent thereof, the 
amount of Gross-Up Payment required to be paid.  

(f) Should the Company elect not to contest the Internal Revenue Service claim in accordance with the foregoing provisions of 
Section 5(c) or otherwise not provide Executive with written notice of its intention to contest such claim within the applicable thirty 
(30) day or shorter notice period provided in Section 5(c), then the Company will promptly thereafter pay Executive the applicable Gross-
Up Payment attributable to such claim.  

6. Definition of Terms . The following terms referred to in this Agreement will have the following meanings:  

(a) Affiliate . “Affiliate” means the Company and any other parent or subsidiary corporation of the Company, as such terms are 
defined in Section 424(e) and (f) of the Code.  

(b) Benefit Plans . “Benefit Plans” means plans, policies or arrangements that the Company sponsors (or participates in) and that 
immediately prior to Executive’s termination of employment provide Executive and/or Executive’s eligible dependents with medical, 
dental, vision and similar benefits. Benefit Plans do not include any other type of benefit (including, but not by way of limitation, 
disability, life insurance, or retirement benefits). A requirement that the Company provide Executive and Executive’s eligible dependents 
with coverage under the Benefit Plans will not be satisfied unless the coverage is no less favorable than that provided to executives of the 
Company at any applicable time during the period Executive is entitled to receive severance pursuant to Section 3. The Company may, at 
its option, satisfy any requirement that the Company provide coverage under any Benefit Plan by (i) reimbursing Executive’s premiums 
under COBRA after Executive has properly elected continuation coverage under COBRA (in which case Executive will be solely 
responsible for electing such coverage for his eligible dependents), or (ii) providing coverage under a separate plan or plans providing 
coverage that is no less favorable.  

(c) Cause . “Cause” means (i) Executive’s failure to devote sufficient time and effort to the performance of his duties; 
(ii) Executive’s continued failure to perform his employment duties, (iii) Executive’s repeated unexplained or unjustified absences from 
the Company; (iv) Executive’s material and willful violation of any federal or state law which if made public would injure the business or 
reputation of the Company; (v) Executive’s refusal or willful failure to act in accordance with any specific lawful direction or order of the 
Company or stated written policy of the Company; (vi) Executive’s commission of any act of fraud with respect to the Company; or 
(vii) Executive’s conviction of, or plea of nolo contendere to, a felony or a crime involving moral turpitude causing material harm to the 
standing and reputation of the Company, in each case as reasonably determined by the Company or the Board of Directors of the Company 
(the “Board”). The Company may not terminate the employment of an Executive under clause (i), (ii), or (iii) above unless the Company 
(1) provides Executive with a written notice that specifically sets forth the factual basis to support the Company’s right to terminate 
Executive’s employment under clause (i), (ii), or (iii) above, and (2) permits Executive to cure such failure, to the Company’s satisfaction, 
within 10 business days after receiving such notice.  

(d) Change of Control . “Change of Control” means the occurrence of any of the following:  

(i) Any “person” (as such term is used in Sections 13(d) and 14(d) of the Securities Exchange Act of 1934, as amended), except 
Tako Ventures, LLC, or an affiliate of Tako Ventures, LLC, that becomes the “beneficial owner” (as defined in Rule 13d-3 under 
said Act), directly or indirectly, of securities of the Company representing more than fifty percent (50%) of the total voting power 
represented by, or more than fifty percent (50%) of the fair value of, the Company’s then outstanding voting securities; provided, 
however, that for purposes of this subsection (d), the acquisition of additional securities by any one person, who is considered to own 
more than fifty percent (50%) of the total voting power of the securities of the Company shall not be considered a Change of Control; 
or  
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(ii) Any action or event occurring within an one-year period, as a result of which less than a majority of the directors are 
Incumbent Directors. “Incumbent Directors” will mean directors who either (A) are directors of the Company as of the date hereof, 
or (B) are elected, or nominated for election, to the Board with the affirmative votes of a majority of the Incumbent Directors at the 
time of such election or nomination (but will not include an individual whose election or nomination is in connection with an actual 
or threatened proxy contest relating to the election of directors to the Company); or  

(iii) The consummation of a merger or consolidation of the Company with any other corporation, other than a merger or 
consolidation which would result in the voting securities of the Company outstanding immediately prior thereto continuing to 
represent (either by remaining outstanding or by being converted into voting securities of the surviving or resulting entity, including 
any parent holding company) at least fifty percent (50%) of the total voting power represented by the voting securities of the 
Company or such surviving or resulting entity outstanding immediately after such merger or consolidation; or  

(iv) A change in the ownership of a substantial portion of the Company’s assets which occurs on the date that any person 
acquires (or has acquired during the 12-month period ending on the date of the most recent acquisition by such person or persons) 
assets from the Company that have a total gross fair market value equal to or more than fifty percent (50%) of the total fair market 
value of all of the assets of the Company immediately prior to such acquisition or acquisitions; provided, however, that for purposes 
of this Section 6(d)(iv), a transfer of assets by the Company to any of the following shall not constitute a change in the ownership of 
a substantial portion of the Company’s assets: (1) a stockholder of the Company (immediately before the asset transfer) in exchange 
for or with respect to the Company’s securities; (2) an entity, fifty percent (50%) or more of the total value or voting power of which 
is owned, directly or indirectly, by the Company; (3) a person, that owns, directly or indirectly, fifty percent (50%) or more of the 
total value or voting power of all the outstanding stock of the Company; or (4) an entity, at least fifty percent (50%) of the total value 
or voting power of which is owned, directly or indirectly, by a person described in clause (3). For purposes of this subsection (iv), 
gross fair market value means the value of the assets of the Company, or the value of the assets being disposed of, determined 
without regard to any liabilities associated with such assets.  

Notwithstanding the foregoing, a Company transaction that does not constitute a change in control event under Code Section 409A(a)
(2)(A)(v) shall be not be considered a Change of Control for purposes of this Agreement.  

(e) Disability . “Disability” will mean that the Executive has been unable to perform his Company duties as the result of his 
incapacity due to physical or mental illness, and such inability, at least twenty-six (26) weeks after its commencement or one hundred and 
eighty (180) days in any consecutive twelve (12) month period, is determined to be total and permanent by a physician selected by the 
Company or its insurers and acceptable to Executive or Executive’s legal representative (such agreement as to acceptability not to be 
unreasonably withheld). Termination resulting from Disability may only be effected after at least thirty (30) days’ written notice by the 
Company of its intention to terminate the Executive’s employment. In the event that the Executive resumes the performance of 
substantially all of his duties hereunder before the termination of his employment becomes effective, the notice of intent to terminate will 
automatically be deemed to have been revoked.  

(f) Good Reason . “Good Reason” means Executive’s resignation within thirty (30) days following the expiration of any Company 
cure period following the occurrence of one or more of the following, without the Executive’s written consent: (i) the significant reduction 
of Executive’s duties, authority, responsibilities, job title or reporting relationships relative to Executive’s duties, authority, responsibilities, 
job title, or reporting relationships as in effect immediately prior to such reduction, or the assignment to Executive of such reduced duties, 
authority, responsibilities, job title, or reporting relationships; provided, however, that a reduction in position or responsibilities solely by 
virtue of a Change in Control shall not  
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constitute “Good Reason”; (ii) a reduction of more than five percent of Executive’s Base Salary in any one year; (iii) a reduction by more 
than ten percent of Executive’s total target annual cash compensation in any one year (which consists of Executive’s Base Salary plus 
target bonus incentive compensation); (iv) the material change in the geographic location at which Executive must perform services (for 
these purposes, the relocation of Executive to a facility that is more than twenty-five (25) miles from Executive’s current employment 
location will be considered material); (v) the failure of the Company to obtain assumption of this Agreement by any successor; and (vi) the 
breach by the Company of a material provision of this Agreement. For purposes of clause (i), Executive’s duties, authority, 
responsibilities, job title and reporting relationships will be deemed to have been significantly reduced if Executive does not (a) hold at 
least the same title and position (including responsibility over at least the same functional areas as prior to the change of control) 
with the Company business or the business with which such business is operationally merged or subsumed (as, for example, where the 
Chief Technology Officer of the Company remains the Chief Technology Officer of the Company following a Change in Control where 
the Company becomes a wholly owned but separate operating subsidiary of the acquirer, but is not made the Chief Technology Officer of 
the acquiring corporation), or (b) remain a member of the executive officer management staff of the Company business or the business 
with such business is operationally merged or subsumed. Executive will not resign for Good Reason without first providing the Company 
with written notice within ninety (90) days of the event that Executive believes constitutes “Good Reason” specifically identifying the acts 
or omissions constituting the grounds for Good Reason and a reasonable cure period of not less than thirty (30) days following the date of 
such notice.  

7. Successors .  

(a) The Company’s Successors . Any successor to the Company (whether direct or indirect and whether by purchase, merger, 
consolidation, liquidation or otherwise) to all or substantially all of the Company’s business and/or assets will assume the obligations under 
this Agreement and agree expressly to perform the obligations under this Agreement in the same manner and to the same extent as the 
Company would be required to perform such obligations in the absence of a succession. For all purposes under this Agreement, the term 
“Company” will include any successor to the Company’s business and/or assets which executes and delivers the assumption agreement 
described in this Section 7(a) or which becomes bound by the terms of this Agreement by operation of law.  

(b) Executive’s Successors . The terms of this Agreement and all rights of Executive hereunder will inure to the benefit of, and be 
enforceable by, Executive’s personal or legal representatives, executors, administrators, successors, heirs, distributees, devisees and 
legatees.  

8. Notice .  

(a) General . Notices and all other communications contemplated by this Agreement will be in writing and will be deemed to have 
been duly given when personally delivered or when mailed by U.S. registered or certified mail, return receipt requested and postage 
prepaid. In the case of Executive, mailed notices will be addressed to him or her at the home address which he or she most recently 
communicated to the Company in writing. In the case of the Company, mailed notices will be addressed to its corporate headquarters, and 
all notices will be directed to the attention of its President.  

(b) Notice of Termination . Any termination by the Company for Cause or by Executive for Good Reason will be communicated by a 
notice of termination to the other party hereto given in accordance with Section 8(a) of this Agreement. Such notice will indicate the 
specific termination provision in this Agreement relied upon, will set forth in reasonable detail the facts and circumstances claimed to 
provide a basis for termination under the provision so indicated, and will specify the termination date (which will be not more than thirty 
(30) days after the giving of such notice). The failure by Executive to include in the notice any fact or circumstance which contributes to a 
showing of Good Reason will not waive any right of Executive hereunder or preclude Executive from asserting such fact or circumstance 
in enforcing his rights hereunder.  
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9. Miscellaneous Provisions .  

(a) No Duty to Mitigate . Executive will not be required to mitigate the amount of any payment contemplated by this Agreement, nor 
will any such payment be reduced by any earnings that Executive may receive from any other source.  

(b) Waiver . No provision of this Agreement will be modified, waived or discharged unless the modification, waiver or discharge is 
agreed to in writing and signed by Executive and by an authorized officer of the Company (other than Executive). No waiver by either 
party of any breach of, or of compliance with, any condition or provision of this Agreement by the other party will be considered a waiver 
of any other condition or provision or of the same condition or provision at another time.  

(c) Headings . All captions and section headings used in this Agreement are for convenient reference only and do not form a part of 
this Agreement.  

(d) Entire Agreement . This Agreement, together with any Employment Agreement, constitutes the entire agreement of the parties 
hereto and supersedes in their entirety all prior representations, understandings, undertakings or agreements (whether oral or written and 
whether expressed or implied) of the parties with respect to the subject matter hereof. No waiver, alteration, or modification of any of the 
provisions of this Agreement will be binding unless in writing and signed by duly authorized representatives of the parties hereto and 
which specifically mention this Agreement.  

(e) Choice of Law . The validity, interpretation, construction, and performance of this Agreement will be governed by the laws of the 
State of California (with the exception of its conflict of laws provisions). Any claims or legal actions by one party against the other arising 
out of the relationship between the parties contemplated herein (whether or not arising under this Agreement) will be commenced or 
maintained in any state or federal court located in the jurisdiction where Executive resides, and Executive and the Company hereby submit 
to the jurisdiction and venue of any such court.  

(f) Severability . The invalidity or unenforceability of any provision or provisions of this Agreement will not affect the validity or 
enforceability of any other provision hereof, which will remain in full force and effect.  

(g) Withholding . All payments made pursuant to this Agreement will be subject to withholding of applicable income and 
employment taxes.  

(h) Counterparts . This Agreement may be executed in counterparts, each of which will be deemed an original, but all of which 
together will constitute one and the same instrument.  
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IN WITNESS WHEREOF, each of the parties has executed this Agreement, in the case of the Company by its duly authorized officer, as 
of the day and year set forth below.  
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COMPANY   NETSUITE INC. 

  By:   /s/    D OUGLAS P. S OLOMON          
  Title:   SVP, General Counsel & Secretary 

EXECUTIVE   By:   /s/    E VAN M. G OLDBERG          
  Title:   Chief Technology Officer 



EXHIBIT 10.20 

NETSUITE INC.  

AMENDED AND RESTATED  
SEVERANCE AND CHANGE OF CONTROL AGREEMENT  

This Amended and Restated Severance and Change of Control Agreement (the “Agreement”) is made and entered into by and between 
James McGeever (“Executive”) and NetSuite Inc. (the “Company”), effective as of December 24, 2008 (the “Effective Date”).  

RECITALS  

1. It is possible that the Company could terminate Executive’s employment with the Company and it is expected that the Company from 
time to time will consider the possibility of an acquisition by another company or other change of control. The Board of Directors of the 
Company (the “Board”) recognizes that such considerations can be a distraction to Executive and can cause Executive to consider alternative 
employment opportunities. The Board has determined that it is in the best interests of the Company and its stockholders to assure that the 
Company will have the continued dedication and objectivity of Executive, notwithstanding the possibility, threat or occurrence of such a 
termination of employment or the occurrence of a Change of Control (as defined herein) of the Company.  

2. The Board believes that it is in the best interests of the Company and its stockholders to provide Executive with an incentive to continue 
his employment and to motivate Executive to maximize the value of the Company for the benefit of its stockholders.  

3. The Board believes that it is imperative to provide Executive with certain severance benefits upon Executive’s termination of 
employment and with certain additional benefits upon a Change of Control. These benefits will provide Executive with enhanced financial 
security and incentive and encouragement to remain with the Company.  

4. This Agreement is intended to replace in its entirety the previous Severance and Change of Control Agreement entered into between the 
Company and Executive effective July 1, 2007 (the “Original Agreement”).  

5. Certain capitalized terms used in the Agreement are defined in Section 6 below.  

AGREEMENT  

NOW, THEREFORE, in consideration of the mutual covenants contained herein, the parties hereto agree as follows:  

1. Term of Agreement . This Agreement will terminate upon the date that all of the obligations of the parties hereto with respect to this 
Agreement have been satisfied.  

2. At-Will Employment . The Company and Executive acknowledge that Executive’s employment is and will continue to be at-will, as 
defined under applicable law, except as may otherwise be specifically provided under the terms of any written formal employment agreement 
between the Company and Executive (an “Employment Agreement”). If Executive’s employment terminates for any reason, including (without 
limitation) any termination not set forth in Section 3, Executive will not be entitled to any payments, benefits, damages, awards or compensation 
other than as provided by this Agreement.  

3. Severance Benefits .  

(a) Termination without Cause and not in Connection with a Change of Control . If the Company (or any Affiliate) terminates 
Executive’s employment with the Company (or any Affiliate), for a reason other  



than Cause, Executive becoming Disabled or Executive’s death at any time other than during the period commencing three (3) months 
before and ending twelve (12) months after a Change of Control, then, subject to Section 4, Executive will receive the following severance 
benefits from the Company:  

(i) Accrued Compensation . The Company will pay Executive all accrued but unpaid vacation, expense reimbursements, wages, 
and other benefits due to Executive under any Company-provided plans, policies, and arrangements.  

(ii) Severance Payment . Executive will be paid continuing payments of severance pay at a rate equal to Executive’s base salary 
rate, as then in effect, for twelve (12) months from the date of such termination of employment, to be paid periodically in accordance 
with the Company’s normal payroll policies.  

(iii) Pro-Rated Bonus Payment . Executive will receive a lump-sum severance payment equal to one hundred percent (100%) of 
Executive’s target bonus as in effect for the fiscal year in which Executive’s termination occurs, pro-rated by multiplying such bonus 
amount by a fraction, the numerator of which shall be the number of days from and including the first day of such fiscal year through 
and including the date of Executive’s termination, and the denominator of which shall be three-hundred and sixty-five (365).  

(iv) Equity . All of Executive’s unvested and outstanding equity awards that would have become vested had Executive 
remained in the employ of the Company for the twelve (12) month period following Executive’s termination of employment shall 
immediately vest and become exercisable as of the date of Executive’s termination. In addition, Executive will have twelve 
(12) months following any such termination of employment in which to exercise any stock options, stock appreciation rights, or 
similar rights to acquire Company common stock, but in no event will such equity award be permitted to be exercised beyond the 
earlier of the original maximum term of such equity award or ten (10) years from the original grant date of such equity award.  

(v) Outplacement Benefits . If requested by Executive, the Company will pay the expense for outplacement benefits provided 
by a service to be determined by the Company in its discretion for a period of up to twelve (12) months following Executive’s 
termination.  

(vi) Continued Employee Benefits . Executive will receive Company-paid coverage for a period of twelve (12) months for 
Executive and Executive’s eligible dependents under the Company’s Benefit Plans.  

(vii) Payments or Benefits Required by Law . Executive will receive such other compensation or benefits from the Company as 
may be required by law (for example, Title X of the Consolidated Budget Reconciliation Act of 1985, as amended (“COBRA”)).  

(b) Termination without Cause or Resignation for Good Reason in Connection with a Change of Control . If during the period 
commencing three (3) months before and ending twelve (12) months after a Change of Control, (1) Executive terminates his employment 
with the Company (or any Affiliate) for Good Reason or (2) the Company (or any Affiliate) terminates Executive’s employment for other 
than Cause, Executive becoming Disabled or Executive’s death, then, subject to Section 4, Executive will receive the following severance 
from the Company:  

(i) Accrued Compensation . The Company will pay Executive all accrued but unpaid vacation, expense reimbursements, wages, 
and other benefits due to Executive under any Company-provided plans, policies, and arrangements.  

(ii) Severance Payment . Executive will receive a lump-sum severance payment equal to twelve (12) months of Executive’s 
annual base salary as in effect immediately prior to Executive’s termination date or (if greater) at the level in effect immediately prior 
to the Change of Control.  
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(iii) Bonus Payment . Executive will receive a lump-sum severance payment equal to one hundred percent (100%) of the higher 
of (i) Executive’s target bonus as in effect for the fiscal year in which the Change of Control occurs or (ii) Executive’s target bonus 
as in effect for the fiscal year in which Executive’s termination occurs.  

(iv) Equity . Executive will be entitled to accelerated vesting as to one hundred percent (100%) of the then unvested portion of 
all of Executive’s outstanding equity awards. In addition, Executive will have twelve (12) months following any such termination of 
employment in which to exercise any stock options, stock appreciation rights, or similar rights to acquire Company common stock, 
but in no event will such equity award be permitted to be exercised beyond the earlier of the original maximum term of such equity 
award or ten (10) years from the original grant date of such equity award.  

(v) Continued Employee Benefits . Executive will receive Company-paid coverage for a period of twelve (12) months for 
Executive and Executive’s eligible dependents under the Company’s Benefit Plans.  

(vi) Outplacement Benefits . If requested by the Executive, the Company will pay the expense for outplacement benefits 
provided by a service to be determined by the Company in its discretion for a period of twelve (12) months following Executive’s 
termination.  

(vii) Payments or Benefits Required by Law . Executive will receive such other compensation or benefits from the Company as 
may be required by law (for example, COBRA).  

For purposes of Section 3(a) and (b), if Executive’s employment with the Company or one of its Affiliates terminates, he will not be 
determined to have been terminated without Cause, provided he continues to remain employed by the Company or one of its Affiliates (e.g., 
upon transfer from one Affiliate to another); provided, however, that the parties understand and acknowledge that any such termination could 
potentially result in Executive’s ability to resign for Good Reason under Section 3(b).  

(c) Disability; Death . If Executive’s employment with the Company (or any Affiliate) is terminated due to Executive’s becoming 
Disabled or Executive’s death, then Executive or Executive’s estate (as the case may be) will (i) receive the earned but unpaid base salary 
through the date of termination of employment, (ii) receive all accrued vacation, expense reimbursements and any other benefits due to 
Executive through the date of termination of employment in accordance with Company-provided or paid plans, policies and arrangements, 
and (iii) not be entitled to any other compensation or benefits from the Company except to the extent required by law (for example, 
COBRA).  

(d) Voluntary Resignation; Termination for Cause . If Executive voluntarily terminates Executive’s employment with the Company 
or any Affiliate (other than for Good Reason during the period that commences three (3) months before a Change of Control and ends 
twelve (12) months after a Change of Control) or if the Company (or any Affiliate) terminates Executive’s employment with the Company 
(or any Affiliate) for Cause, then Executive will (i) receive his earned but unpaid base salary through the date of termination of 
employment, (ii) receive all accrued vacation, expense reimbursements and any other benefits due to Executive through the date of 
termination of employment in accordance with established Company-provided or paid plans, policies and arrangements, and (iii) not be 
entitled to any other compensation or benefits (including, without limitation, accelerated vesting of any equity awards) from the Company 
except to the extent provided under agreement(s) relating to any equity awards or as may be required by law (for example, COBRA).  

(e) Exclusive Remedy . In the event of a termination of Executive’s employment, the provisions of this Agreement are intended to be 
and are exclusive and in lieu of and supersede any other rights or remedies to which Executive or the Company (or any Affiliate) may 
otherwise be entitled, whether at law, tort or contract (including, without limitation, Executive’s Employment Agreement and Original 
Agreement) or in equity. Executive will be entitled to no benefits, compensation or other payments or rights upon termination of 
employment other than those benefits expressly set forth in this Agreement.  
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4. Conditions to Receipt of Severance  

(a) Release of Claims Agreement . The receipt of any severance payments or benefits pursuant to this Agreement is subject to 
Executive signing and not revoking a separation agreement and release of claims in a form acceptable to the Company (the “Release”), 
which must become effective no later than the sixtieth (60th) day following Executive’s termination of employment (the “Release 
Deadline”), and if not, Executive will forfeit any right to severance payments or benefits under this Agreement. To become effective, the 
Release must be executed by Executive and any revocation periods (as required by statute, regulation, or otherwise) must have expired 
without Executive having revoked the Release. In addition, in no event will severance payments or benefits will be paid or provided until 
the Release actually becomes effective. In the event the termination occurs at a time during the calendar year where the Release Deadline 
could occur in the calendar year following the calendar year in which Executive’s termination occurs, then any severance payments or 
benefits under the this Agreement that would be considered Deferred Compensation Separation Benefits (as defined in Section 4(c)) will 
be paid on the first payroll date to occur during the calendar year following the calendar year in which such termination occurs, or such 
later time as required by (i) the payment schedule applicable to each payment or benefit as set forth in Section 3, (ii) the date the Release 
becomes effective, or (iii) Section 4(c).  

(b) Non-solicitation . Executive agrees, to the extent permitted by applicable law, that in the event the Executive receives severance 
pay or other benefits pursuant to Sections 3(a) and (b) above, for the nine (9) consecutive month period immediately following the date of 
Executive’s termination, Executive, as a condition to receipt of severance pay and benefits under Sections 3(a) and (b), will not directly or 
indirectly, solicit, induce, recruit, any employee of the Company to leave his employment either for Executive or for any other entity or 
person. In the event Executive violates the provisions of this Section 4(b), all severance pay and other benefits pursuant to Section 3 shall 
cease immediately.  

The covenant contained in this Section 4(b) hereof shall be construed as a series of separate covenants, one for each country, 
province, state, city or other political subdivision in which the Company currently engages in its business or, during the term of this 
Agreement, becomes engaged in its business. Except for geographic coverage, each such separate covenant shall be deemed identical in 
terms to the covenant contained in this Section 4(b). If, in any judicial proceeding, a court refuses to enforce any of such separate 
covenants (or any part thereof), then such unenforceable covenant (or such part) shall be eliminated from this Agreement to the extent 
necessary to permit the remaining separate covenants (or portions thereof) to be enforced. In the event that the provisions of this Section 4
(b) are deemed to exceed the time, geographic or scope limitations permitted by applicable law, then such provisions shall be reformed to 
the maximum time, geographic or scope limitations, as the case may be, permitted by applicable law.  

(c) Section 409A .  

(i) Notwithstanding anything to the contrary in this offer, no Deferred Payments (as defined below) or other severance benefits 
that otherwise are exempt from Section 409A (as defined below) pursuant to Treasury Regulation Section 1.409A-1(b)(9) shall 
become payable until Executive has a “separation from service” within the meaning of Section 409A.  

(ii) Further, if Executive is a “specified employee” within the meaning of Section 409A at the time of Executive’s separation 
from service (other than due to death), and the severance payments and benefits payable to Executive, if any, pursuant to the offer, 
when considered together with any other severance payments or separation benefits, are considered deferred compensation under 
Section 409A (together, the “Deferred Payments”), such Deferred Payments that otherwise are payable within the first six (6) months 
following Executive’s separation from service will become payable on the first payroll date that occurs on or after the date six 
(6) months and one (1) day following the date of Executive’s separation from service. All subsequent Deferred Payments, if any, will 
be payable in accordance with the payment schedule applicable to each payment or benefit. Notwithstanding anything herein to the 
contrary, in the event of Executive’s death following Executive’s separation  
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from service but prior to the six (6) month anniversary of Executive’s separation from service (or any later delay date), then any 
payments delayed in accordance with this paragraph will be payable in a lump sum as soon as administratively practicable after the 
date of Executive’s death and all other Deferred Payments will be payable in accordance with the payment schedule applicable to 
each payment or benefit. Each payment and benefit payable under the offer is intended to constitute a separate payment for purposes 
of Section 1.409A-2(b)(2) of the Treasury Regulations.  

(iii) Any severance payment that satisfies the requirements of the “short-term deferral” rule set forth in Section 1.409A-1(b)(4) 
of the Treasury Regulations shall not constitute Deferred Payments for purposes of the offer. Any severance payment that qualifies as 
a payment made as a result of an involuntary separation from service pursuant to Section 1.409A-1(b)(9)(iii) of the Treasury 
Regulations that does not exceed the Section 409A Limit shall not constitute Deferred Payments for purposes of the offer. For 
purposes of this subsection (iii), “Section 409A Limit” will mean the lesser of two (2) times: (i) Executive’s annualized 
compensation based upon the annual rate of pay paid to Executive during Executive’s taxable year preceding the Executive’s taxable 
year of Executive’s separation from service as determined under Treasury Regulation Section 1.409A-1(b)(9)(iii)(A)(1) and any 
Internal Revenue Service guidance issued with respect thereto; or (ii) the maximum amount that may be taken into account under a 
qualified plan pursuant to Section 401(a)(17) of the Code for the year in which Executive’s employment is terminated.  

(iv) The foregoing provisions are intended to comply with the requirements of Section 409A so that none of the severance 
payments and benefits to be provided under the offer will be subject to the additional tax imposed under Section 409A, and any 
ambiguities herein will be interpreted to so comply. Executive and the Company agree to work together in good faith to consider 
amendments to the offer and to take such reasonable actions which are necessary, appropriate or desirable to avoid imposition of any 
additional tax or income recognition prior to actual payment to Executive under Section 409A.  

5. 280G Gross-Up .  

(a) In the event it will be determined that any payment or distribution by the Company or other amount with respect to the Company 
to or for the benefit of Executive, whether paid or payable or distributed or distributable pursuant to the terms of this Agreement or 
otherwise, but determined without regard to any additional payments required under this Section 5 (a “Payment”), is (or will be) subject to 
the excise tax imposed by Section 4999 of the Internal Revenue Code of 1986, as amended (the “Code”) or any interest or penalties are (or 
will be) incurred by Executive with respect to the excise tax imposed by Section 4999 of the Code with respect to the Company (the excise 
tax, together with any interest and penalties, are hereinafter collectively referred to as the “Excise Tax”), Executive will be entitled to 
receive an additional cash payment (a “Gross-Up Payment”) from the Company in an amount equal to the sum of the Excise Tax and an 
amount sufficient to pay the cumulative Excise Tax and all cumulative income taxes (including any interest and penalties imposed with 
respect to such taxes) relating to the Gross-Up Payment so that the net amount retained by Executive is equal to all payments to which 
Executive is entitled pursuant to the terms of this Agreement (excluding the Gross-Up Payment) or otherwise less income taxes (but not 
reduced by the Excise Tax or by income taxes attributable to the Gross-Up Payment). The Company will pay the Gross-Up Payment to 
Executive no later than the close of the calendar year following the calendar year in which Executive remits the applicable taxes.  

(b) Subject to the provisions of Section 5(c), all determinations required to be made under this Section 5, including whether and when 
a Gross-Up Payment is required and the amount of such Gross-Up Payment and the assumptions to be utilized in arriving at the 
determination, will be made by a nationally recognized certified public accounting firm selected by the Company with the consent of 
Executive, which should not unreasonably be withheld (the “Accounting Firm”) which will provide detailed supporting calculations both 
to the Company and Executive within thirty (30) days after the receipt of notice from Executive that there has been a Payment, or such 
earlier time as is requested by the Company. All fees and  
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expenses of the Accounting Firm will be borne solely by the Company. The Company, as determined in accordance with this Section 5, 
will pay any Gross-Up Payment to Executive within five (5) days after the receipt of the Accounting Firm’s determination. If the 
Accounting Firm determines that no Excise Tax is payable by Executive, it will so indicate to Executive in writing. Any determination by 
the Accounting Firm will be binding upon the Company and Executive; provided, however, that as a result of uncertainty in the application 
of Section 4999 of the Code at the time of the initial determination by the Accounting Firm, it is possible that Gross-Up Payments that the 
Company should have made will not have been made (an “Underpayment”), consistent with the calculations required to be made 
hereunder. In the event the Company exhausts its remedies in accordance with Section 5(c), or elects not to exercise such remedies, and 
Executive thereafter is required to make a payment of any Excise Tax, the Accounting Firm will determine the amount of Underpayment 
that has occurred and the Underpayment will be promptly paid by the Company to or for the benefit of Executive.  

(c) Executive will notify the Company in writing of any claim by the Internal Revenue Service that, if successful, would require a 
Gross-Up Payment (that has not already been paid by the Company). The notification will be given as soon as practicable but no later than 
ten (10) business days after Executive is informed in writing of the claim and will apprise the Company of the nature of the claim and the 
date on which the claim is requested to be paid. Executive will not pay the claim prior to the expiration of the 30-day period following the 
date on which Executive gives notice to the Company or any shorter period ending on the date that any payment of taxes with respect to 
the claim is due. If the Company notifies Executive in writing prior to the expiration of the 30-day or shorter period that it desires to 
contest the claim, Executive will:  

(i) give the Company any information reasonably requested by the Company relating to the claim;  

(ii) take any action in connection with contesting the claim as the Company will reasonably request in writing from time to 
time, including, without limitation, accepting legal representation with respect to the claim by an attorney reasonably selected by the 
Company;  

(iii) cooperate with the Company in good faith in order effectively to contest the claim; and  

(iv) permit the Company to participate in any proceedings relating to the claim.  

(d) The Company will bear and pay directly all costs and expenses (including additional interest and penalties) incurred in connection 
with the contest and will indemnify and hold Executive harmless, on an after-tax basis, for any Excise Tax or income tax (including 
interest and penalties with respect thereto) imposed as a result of the representation and payment of costs and expenses. Without limitation 
of the forgoing provisions of this Section 5, the Company will control all proceedings taken in connection with the contest and, at its sole 
option, may pursue or forego any and all administrative appeals, proceedings, hearings, and conferences with the taxing authority in 
respect of the claim and may, at its sole option, either direct Executive to pay the tax claimed and sue for a refund or contest the claim in 
any permissible manner, and Executive agrees to prosecute the contest to a determination before any administrative tribunal, in a court of 
initial jurisdiction and in one or more appellate courts, as the Company will determine. If the Company directs Executive to pay the claim 
and sue for a refund, the Company will advance the amount of the payment to Executive, on an interest-free basis, and will indemnify and 
hold Executive harmless, on an after-tax basis, from any Excise Tax or income tax (including interest or penalties with respect thereto) 
imposed with respect to the advance or with respect to any imputed income with respect to the advance; and any extension of the statute of 
limitations relating to payment of taxes for the taxable year of Executive with respect to which the contested amount is claimed to be due 
will be limited solely to the contested amount. The Company’s control of the contest will be limited to issues with respect to which a 
Gross-Up Payment would be payable hereunder and Executive will be entitled to settle or contest, as the case may be, any other issue 
raised by the Internal Revenue Service or any other taxing authority.  

(e) If, after the receipt by Executive of an amount advanced by the Company pursuant to Section 5(d), Executive becomes entitled to 
receive any refund with respect to the claim, Executive will, subject to the  
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Company’s compliance with the requirements of Section 5(d), promptly pay to the Company the amount of the refund (together with any 
interest paid or credited thereon after taxes applicable thereto). If, after the receipt by Executive of an amount advanced by the Company 
pursuant to this Section 5(d), a determination is made that Executive will not be entitled to any refund with respect to the claim and the 
Company does not notify Executive in writing of its intent to contest the denial of refund prior to the expiration of thirty (30) days after the 
determination, then the advance will be forgiven and will not be required to be repaid and the amount of the advance will offset, to the 
extent thereof, the amount of Gross-Up Payment required to be paid.  

(f) Should the Company elect not to contest the Internal Revenue Service claim in accordance with the foregoing provisions of 
Section 5(c) or otherwise not provide Executive with written notice of its intention to contest such claim within the applicable thirty 
(30) day or shorter notice period provided in Section 5(c), then the Company will promptly thereafter pay Executive the applicable Gross-
Up Payment attributable to such claim.  

6. Definition of Terms . The following terms referred to in this Agreement will have the following meanings:  

(a) Affiliate . “Affiliate” means the Company and any other parent or subsidiary corporation of the Company, as such terms are 
defined in Section 424(e) and (f) of the Code.  

(b) Benefit Plans . “Benefit Plans” means plans, policies or arrangements that the Company sponsors (or participates in) and that 
immediately prior to Executive’s termination of employment provide Executive and/or Executive’s eligible dependents with medical, 
dental, vision and similar benefits. Benefit Plans do not include any other type of benefit (including, but not by way of limitation, 
disability, life insurance, or retirement benefits). A requirement that the Company provide Executive and Executive’s eligible dependents 
with coverage under the Benefit Plans will not be satisfied unless the coverage is no less favorable than that provided to executives of the 
Company at any applicable time during the period Executive is entitled to receive severance pursuant to Section 3. The Company may, at 
its option, satisfy any requirement that the Company provide coverage under any Benefit Plan by (i) reimbursing Executive’s premiums 
under COBRA after Executive has properly elected continuation coverage under COBRA (in which case Executive will be solely 
responsible for electing such coverage for his eligible dependents), or (ii) providing coverage under a separate plan or plans providing 
coverage that is no less favorable.  

(c) Cause . “Cause” means (i) Executive’s failure to devote sufficient time and effort to the performance of his duties; 
(ii) Executive’s continued failure to perform his employment duties, (iii) Executive’s repeated unexplained or unjustified absences from 
the Company; (iv) Executive’s material and willful violation of any federal or state law which if made public would injure the business or 
reputation of the Company; (v) Executive’s refusal or willful failure to act in accordance with any specific lawful direction or order of the 
Company or stated written policy of the Company; (vi) Executive’s commission of any act of fraud with respect to the Company; or 
(vii) Executive’s conviction of, or plea of nolo contendere to, a felony or a crime involving moral turpitude causing material harm to the 
standing and reputation of the Company, in each case as reasonably determined by the Company or the Board of Directors of the Company 
(the “Board”). The Company may not terminate the employment of an Executive under clause (i), (ii), or (iii) above unless the Company 
(1) provides Executive with a written notice that specifically sets forth the factual basis to support the Company’s right to terminate 
Executive’s employment under clause (i), (ii), or (iii) above, and (2) permits Executive to cure such failure, to the Company’s satisfaction, 
within 10 business days after receiving such notice.  

(d) Change of Control . “Change of Control” means the occurrence of any of the following:  

(i) Any “person” (as such term is used in Sections 13(d) and 14(d) of the Securities Exchange Act of 1934, as amended), except 
Tako Ventures, LLC, or an affiliate of Tako Ventures, LLC, that becomes the “beneficial owner” (as defined in Rule 13d-3 under 
said Act), directly or indirectly, of securities of the Company representing more than fifty percent (50%) of the total voting power 
represented by, or more than fifty percent (50%) of the fair value of, the Company’s then outstanding voting securities;  
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provided, however, that for purposes of this subsection (d), the acquisition of additional securities by any one person, who is 
considered to own more than fifty percent (50%) of the total voting power of the securities of the Company shall not be considered a 
Change of Control; or  

(ii) Any action or event occurring within an one-year period, as a result of which less than a majority of the directors are 
Incumbent Directors. “Incumbent Directors” will mean directors who either (A) are directors of the Company as of the date hereof, 
or (B) are elected, or nominated for election, to the Board with the affirmative votes of a majority of the Incumbent Directors at the 
time of such election or nomination (but will not include an individual whose election or nomination is in connection with an actual 
or threatened proxy contest relating to the election of directors to the Company); or  

(iii) The consummation of a merger or consolidation of the Company with any other corporation, other than a merger or 
consolidation which would result in the voting securities of the Company outstanding immediately prior thereto continuing to 
represent (either by remaining outstanding or by being converted into voting securities of the surviving or resulting entity, including 
any parent holding company) at least fifty percent (50%) of the total voting power represented by the voting securities of the 
Company or such surviving or resulting entity outstanding immediately after such merger or consolidation; or  

(iv) A change in the ownership of a substantial portion of the Company’s assets which occurs on the date that any person 
acquires (or has acquired during the 12-month period ending on the date of the most recent acquisition by such person or persons) 
assets from the Company that have a total gross fair market value equal to or more than fifty percent (50%) of the total fair market 
value of all of the assets of the Company immediately prior to such acquisition or acquisitions; provided, however, that for purposes 
of this Section 6(d)(iv), a transfer of assets by the Company to any of the following shall not constitute a change in the ownership of 
a substantial portion of the Company’s assets: (1) a stockholder of the Company (immediately before the asset transfer) in exchange 
for or with respect to the Company’s securities; (2) an entity, fifty percent (50%) or more of the total value or voting power of which 
is owned, directly or indirectly, by the Company; (3) a person, that owns, directly or indirectly, fifty percent (50%) or more of the 
total value or voting power of all the outstanding stock of the Company; or (4) an entity, at least fifty percent (50%) of the total value 
or voting power of which is owned, directly or indirectly, by a person described in clause (3). For purposes of this subsection (iv), 
gross fair market value means the value of the assets of the Company, or the value of the assets being disposed of, determined 
without regard to any liabilities associated with such assets.  

Notwithstanding the foregoing, a Company transaction that does not constitute a change in control event under Code Section 409A(a)
(2)(A)(v) shall be not be considered a Change of Control for purposes of this Agreement.  

(e) Disability . “Disability” will mean that the Executive has been unable to perform his Company duties as the result of his 
incapacity due to physical or mental illness, and such inability, at least twenty-six (26) weeks after its commencement or one hundred and 
eighty (180) days in any consecutive twelve (12) month period, is determined to be total and permanent by a physician selected by the 
Company or its insurers and acceptable to Executive or Executive’s legal representative (such agreement as to acceptability not to be 
unreasonably withheld). Termination resulting from Disability may only be effected after at least thirty (30) days’ written notice by the 
Company of its intention to terminate the Executive’s employment. In the event that the Executive resumes the performance of 
substantially all of his duties hereunder before the termination of his employment becomes effective, the notice of intent to terminate will 
automatically be deemed to have been revoked.  

(f) Good Reason . “Good Reason” means Executive’s resignation within thirty (30) days following the expiration of any Company 
cure period following the occurrence of one or more of the following, without the Executive’s written consent: (i) the significant reduction 
of Executive’s duties, authority, responsibilities, job  
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title or reporting relationships relative to Executive’s duties, authority, responsibilities, job title, or reporting relationships as in effect 
immediately prior to such reduction, or the assignment to Executive of such reduced duties, authority, responsibilities, job title, or 
reporting relationships; provided, however, that a reduction in position or responsibilities solely by virtue of a Change in Control shall not 
constitute “Good Reason”; (ii) a reduction of more than five percent of Executive’s Base Salary in any one year; (iii) a reduction by more 
than ten percent of Executive’s total target annual cash compensation in any one year (which consists of Executive’s Base Salary plus 
target bonus incentive compensation); (iv) the material change in the geographic location at which Executive must perform services (for 
these purposes, the relocation of Executive to a facility that is more than twenty-five (25) miles from Executive’s current employment 
location will be considered material); (v) the failure of the Company to obtain assumption of this Agreement by any successor; and (vi) the 
breach by the Company of a material provision of this Agreement. For purposes of clause (i), Executive’s duties, authority, 
responsibilities, job title and reporting relationships will be deemed to have been significantly reduced if Executive does not (a) hold at 
least the same title and position (including responsibility over at least the same functional areas as prior to the change of control) 
with the Company business or the business with which such business is operationally merged or subsumed (as, for example, where the 
Chief Financial Officer of the Company remains the Chief Financial Officer of the Company following a Change in Control where the 
Company becomes a wholly owned but separate operating subsidiary of the acquirer, but is not made the Chief Financial Officer of the 
acquiring corporation), or (b) remain a member of the executive officer management staff of the Company business or the business with 
such business is operationally merged or subsumed. Executive will not resign for Good Reason without first providing the Company with 
written notice within ninety (90) days of the event that Executive believes constitutes “Good Reason” specifically identifying the acts or 
omissions constituting the grounds for Good Reason and a reasonable cure period of not less than thirty (30) days following the date of 
such notice.  

7. Successors .  

(a) The Company’s Successors . Any successor to the Company (whether direct or indirect and whether by purchase, merger, 
consolidation, liquidation or otherwise) to all or substantially all of the Company’s business and/or assets will assume the obligations under 
this Agreement and agree expressly to perform the obligations under this Agreement in the same manner and to the same extent as the 
Company would be required to perform such obligations in the absence of a succession. For all purposes under this Agreement, the term 
“Company” will include any successor to the Company’s business and/or assets which executes and delivers the assumption agreement 
described in this Section 7(a) or which becomes bound by the terms of this Agreement by operation of law.  

(b) Executive’s Successors . The terms of this Agreement and all rights of Executive hereunder will inure to the benefit of, and be 
enforceable by, Executive’s personal or legal representatives, executors, administrators, successors, heirs, distributees, devisees and 
legatees.  

8. Notice .  

(a) General . Notices and all other communications contemplated by this Agreement will be in writing and will be deemed to have 
been duly given when personally delivered or when mailed by U.S. registered or certified mail, return receipt requested and postage 
prepaid. In the case of Executive, mailed notices will be addressed to him or her at the home address which he or she most recently 
communicated to the Company in writing. In the case of the Company, mailed notices will be addressed to its corporate headquarters, and 
all notices will be directed to the attention of its President.  

(b) Notice of Termination . Any termination by the Company for Cause or by Executive for Good Reason will be communicated by a 
notice of termination to the other party hereto given in accordance with Section 8(a) of this Agreement. Such notice will indicate the 
specific termination provision in this Agreement relied upon, will set forth in reasonable detail the facts and circumstances claimed to 
provide a basis for termination under the provision so indicated, and will specify the termination date (which will be not more than thirty 
(30) days after the giving of such notice). The failure by Executive to include in the  

   
9  



notice any fact or circumstance which contributes to a showing of Good Reason will not waive any right of Executive hereunder or 
preclude Executive from asserting such fact or circumstance in enforcing his rights hereunder.  

9. Miscellaneous Provisions .  

(a) No Duty to Mitigate . Executive will not be required to mitigate the amount of any payment contemplated by this Agreement, nor 
will any such payment be reduced by any earnings that Executive may receive from any other source.  

(b) Waiver . No provision of this Agreement will be modified, waived or discharged unless the modification, waiver or discharge is 
agreed to in writing and signed by Executive and by an authorized officer of the Company (other than Executive). No waiver by either 
party of any breach of, or of compliance with, any condition or provision of this Agreement by the other party will be considered a waiver 
of any other condition or provision or of the same condition or provision at another time.  

(c) Headings . All captions and section headings used in this Agreement are for convenient reference only and do not form a part of 
this Agreement.  

(d) Entire Agreement . This Agreement, together with any Employment Agreement, constitutes the entire agreement of the parties 
hereto and supersedes in their entirety all prior representations, understandings, undertakings or agreements (whether oral or written and 
whether expressed or implied) of the parties with respect to the subject matter hereof. No waiver, alteration, or modification of any of the 
provisions of this Agreement will be binding unless in writing and signed by duly authorized representatives of the parties hereto and 
which specifically mention this Agreement.  

(e) Choice of Law . The validity, interpretation, construction, and performance of this Agreement will be governed by the laws of the 
State of California (with the exception of its conflict of laws provisions). Any claims or legal actions by one party against the other arising 
out of the relationship between the parties contemplated herein (whether or not arising under this Agreement) will be commenced or 
maintained in any state or federal court located in the jurisdiction where Executive resides, and Executive and the Company hereby submit 
to the jurisdiction and venue of any such court.  

(f) Severability . The invalidity or unenforceability of any provision or provisions of this Agreement will not affect the validity or 
enforceability of any other provision hereof, which will remain in full force and effect.  

(g) Withholding . All payments made pursuant to this Agreement will be subject to withholding of applicable income and 
employment taxes.  

(h) Counterparts . This Agreement may be executed in counterparts, each of which will be deemed an original, but all of which 
together will constitute one and the same instrument.  
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IN WITNESS WHEREOF, each of the parties has executed this Agreement, in the case of the Company by its duly authorized officer, as 
of the day and year set forth below.  
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COMPANY   NETSUITE INC. 

  By:   /s/    D OUGLAS P. S OLOMON          
  Title:   SVP, General Counsel & Secretary 

EXECUTIVE   By:   /s/    J AMES M C G EEVER          
  Title:   Chief Financial Officer 



EXHIBIT 10.21 

NETSUITE INC.  

AMENDED AND RESTATED  
SEVERANCE AND CHANGE OF CONTROL AGREEMENT  

This Amended and Restated Severance and Change of Control Agreement (the “Agreement”) is made and entered into by and between 
Timothy Dilley (“Executive”) and NetSuite Inc. (the “Company”), effective as of December 24, 2008 (the “Effective Date”).  

RECITALS  

1. It is possible that the Company could terminate Executive’s employment with the Company and it is expected that the Company from 
time to time will consider the possibility of an acquisition by another company or other change of control. The Board of Directors of the 
Company (the “Board”) recognizes that such considerations can be a distraction to Executive and can cause Executive to consider alternative 
employment opportunities. The Board has determined that it is in the best interests of the Company and its stockholders to assure that the 
Company will have the continued dedication and objectivity of Executive, notwithstanding the possibility, threat or occurrence of such a 
termination of employment or the occurrence of a Change of Control (as defined herein) of the Company.  

2. The Board believes that it is in the best interests of the Company and its stockholders to provide Executive with an incentive to continue 
his employment and to motivate Executive to maximize the value of the Company for the benefit of its stockholders.  

3. The Board believes that it is imperative to provide Executive with certain severance benefits upon Executive’s termination of 
employment and with certain additional benefits upon a Change of Control. These benefits will provide Executive with enhanced financial 
security and incentive and encouragement to remain with the Company.  

4. This Agreement is intended to replace in its entirety the previous Severance and Change of Control Agreement entered into between the 
Company and Executive effective July 1, 2007 (the “Original Agreement”).  

5. Certain capitalized terms used in the Agreement are defined in Section 6 below.  

AGREEMENT  

NOW, THEREFORE, in consideration of the mutual covenants contained herein, the parties hereto agree as follows:  

1. Term of Agreement . This Agreement will terminate upon the date that all of the obligations of the parties hereto with respect to this 
Agreement have been satisfied.  

2. At-Will Employment . The Company and Executive acknowledge that Executive’s employment is and will continue to be at-will, as 
defined under applicable law, except as may otherwise be specifically provided under the terms of any written formal employment agreement 
between the Company and Executive (an “Employment Agreement”). If Executive’s employment terminates for any reason, including (without 
limitation) any termination not set forth in Section 3, Executive will not be entitled to any payments, benefits, damages, awards or compensation 
other than as provided by this Agreement.  

3. Severance Benefits .  

(a) Termination without Cause and not in Connection with a Change of Control . If the Company (or any Affiliate) terminates 
Executive’s employment with the Company (or any Affiliate), for a reason other than Cause, Executive becoming Disabled or Executive’s 
death at any time other than during the period  



commencing three (3) months before and ending twelve (12) months after a Change of Control, then, subject to Section 4, Executive will 
receive the following severance benefits from the Company:  

(i) Accrued Compensation . The Company will pay Executive all accrued but unpaid vacation, expense reimbursements, wages, 
and other benefits due to Executive under any Company-provided plans, policies, and arrangements.  

(ii) Severance Payment . Executive will be paid continuing payments of severance pay at a rate equal to Executive’s base salary 
rate, as then in effect, for twelve (12) months from the date of such termination of employment, to be paid periodically in accordance 
with the Company’s normal payroll policies.  

(iii) Pro-Rated Bonus Payment . Executive will receive a lump-sum severance payment equal to one hundred percent (100%) of 
Executive’s target bonus as in effect for the fiscal year in which Executive’s termination occurs, pro-rated by multiplying such bonus 
amount by a fraction, the numerator of which shall be the number of days from and including the first day of such fiscal year through 
and including the date of Executive’s termination, and the denominator of which shall be three-hundred and sixty-five (365).  

(iv) Equity . All of Executive’s unvested and outstanding equity awards that would have become vested had Executive 
remained in the employ of the Company for the twelve (12) month period following Executive’s termination of employment shall 
immediately vest and become exercisable as of the date of Executive’s termination. In addition, with respect to equity awards granted 
after July 1, 2007, Executive will have twelve (12) months following any such termination of employment in which to exercise any 
stock options, stock appreciation rights, or similar rights to acquire Company common stock, but in no event will such equity award 
be permitted to be exercised beyond the earlier of the original maximum term of such equity award or ten (10) years from the original 
grant date of such equity award.  

(v) Outplacement Benefits . If requested by Executive, the Company will pay the expense for outplacement benefits provided 
by a service to be determined by the Company in its discretion for a period of up to twelve (12) months following Executive’s 
termination.  

(vi) Continued Employee Benefits . Executive will receive Company-paid coverage for a period of twelve (12) months for 
Executive and Executive’s eligible dependents under the Company’s Benefit Plans.  

(vii) Payments or Benefits Required by Law . Executive will receive such other compensation or benefits from the Company as 
may be required by law (for example, Title X of the Consolidated Budget Reconciliation Act of 1985, as amended (“COBRA”)).  

(b) Termination without Cause or Resignation for Good Reason in Connection with a Change of Control . If during the period 
commencing three (3) months before and ending twelve (12) months after a Change of Control, (1) Executive terminates his employment 
with the Company (or any Affiliate) for Good Reason or (2) the Company (or any Affiliate) terminates Executive’s employment for other 
than Cause, Executive becoming Disabled or Executive’s death, then, subject to Section 4, Executive will receive the following severance 
from the Company:  

(i) Accrued Compensation . The Company will pay Executive all accrued but unpaid vacation, expense reimbursements, wages, 
and other benefits due to Executive under any Company-provided plans, policies, and arrangements.  

(ii) Severance Payment . Executive will receive a lump-sum severance payment equal to twelve (12) months of Executive’s 
annual base salary as in effect immediately prior to Executive’s termination date or (if greater) at the level in effect immediately prior 
to the Change of Control.  
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(iii) Bonus Payment . Executive will receive a lump-sum severance payment equal to one hundred percent (100%) of the higher 
of (i) Executive’s target bonus as in effect for the fiscal year in which the Change of Control occurs or (ii) Executive’s target bonus 
as in effect for the fiscal year in which Executive’s termination occurs.  

(iv) Equity . Executive will be entitled to accelerated vesting as to one hundred percent (100%) of the then unvested portion of 
all of Executive’s outstanding equity awards. In addition, with respect to equity awards granted after July 1, 2007, Executive will 
have twelve (12) months following any such termination of employment in which to exercise any stock options, stock appreciation 
rights, or similar rights to acquire Company common stock, but in no event will such equity award be permitted to be exercised 
beyond the earlier of the original maximum term of such equity award or ten (10) years from the original grant date of such equity 
award.  

(v) Continued Employee Benefits . Executive will receive Company-paid coverage for a period of twelve (12) months for 
Executive and Executive’s eligible dependents under the Company’s Benefit Plans.  

(vi) Outplacement Benefits . If requested by the Executive, the Company will pay the expense for outplacement benefits 
provided by a service to be determined by the Company in its discretion for a period of twelve (12) months following Executive’s 
termination.  

(vii) Payments or Benefits Required by Law . Executive will receive such other compensation or benefits from the Company as 
may be required by law (for example, COBRA).  

For purposes of Section 3(a) and (b), if Executive’s employment with the Company or one of its Affiliates terminates, he will not be 
determined to have been terminated without Cause, provided he continues to remain employed by the Company or one of its Affiliates (e.g., 
upon transfer from one Affiliate to another); provided, however, that the parties understand and acknowledge that any such termination could 
potentially result in Executive’s ability to resign for Good Reason under Section 3(b).  

(c) Disability; Death . If Executive’s employment with the Company (or any Affiliate) is terminated due to Executive’s becoming 
Disabled or Executive’s death, then Executive or Executive’s estate (as the case may be) will (i) receive the earned but unpaid base salary 
through the date of termination of employment, (ii) receive all accrued vacation, expense reimbursements and any other benefits due to 
Executive through the date of termination of employment in accordance with Company-provided or paid plans, policies and arrangements, 
and (iii) not be entitled to any other compensation or benefits from the Company except to the extent required by law (for example, 
COBRA).  

(d) Voluntary Resignation; Termination for Cause . If Executive voluntarily terminates Executive’s employment with the Company 
or any Affiliate (other than for Good Reason during the period that commences three (3) months before a Change of Control and ends 
twelve (12) months after a Change of Control) or if the Company (or any Affiliate) terminates Executive’s employment with the Company 
(or any Affiliate) for Cause, then Executive will (i) receive his earned but unpaid base salary through the date of termination of 
employment, (ii) receive all accrued vacation, expense reimbursements and any other benefits due to Executive through the date of 
termination of employment in accordance with established Company-provided or paid plans, policies and arrangements, and (iii) not be 
entitled to any other compensation or benefits (including, without limitation, accelerated vesting of any equity awards) from the Company 
except to the extent provided under agreement(s) relating to any equity awards or as may be required by law (for example, COBRA).  

(e) Exclusive Remedy . In the event of a termination of Executive’s employment, the provisions of this Agreement are intended to be 
and are exclusive and in lieu of and supersede any other rights or remedies to which Executive or the Company (or any Affiliate) may 
otherwise be entitled, whether at law, tort or contract (including, without limitation, Executive’s Employment Agreement and Original 
Agreement) or in equity. Executive will be entitled to no benefits, compensation or other payments or rights upon termination of 
employment other than those benefits expressly set forth in this Agreement.  
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4. Conditions to Receipt of Severance  

(a) Release of Claims Agreement . The receipt of any severance payments or benefits pursuant to this Agreement is subject to 
Executive signing and not revoking a separation agreement and release of claims in a form acceptable to the Company (the “Release”), 
which must become effective no later than the sixtieth (60th) day following Executive’s termination of employment (the “Release 
Deadline”), and if not, Executive will forfeit any right to severance payments or benefits under this Agreement. To become effective, the 
Release must be executed by Executive and any revocation periods (as required by statute, regulation, or otherwise) must have expired 
without Executive having revoked the Release. In addition, in no event will severance payments or benefits will be paid or provided until 
the Release actually becomes effective. In the event the termination occurs at a time during the calendar year where the Release Deadline 
could occur in the calendar year following the calendar year in which Executive’s termination occurs, then any severance payments or 
benefits under the this Agreement that would be considered Deferred Compensation Separation Benefits (as defined in Section 4(c)) will 
be paid on the first payroll date to occur during the calendar year following the calendar year in which such termination occurs, or such 
later time as required by (i) the payment schedule applicable to each payment or benefit as set forth in Section 3, (ii) the date the Release 
becomes effective, or (iii) Section 4(c).  

(b) Non-solicitation . Executive agrees, to the extent permitted by applicable law, that in the event the Executive receives severance 
pay or other benefits pursuant to Sections 3(a) and (b) above, for the nine (9) consecutive month period immediately following the date of 
Executive’s termination, Executive, as a condition to receipt of severance pay and benefits under Sections 3(a) and (b), will not directly or 
indirectly, solicit, induce, recruit, any employee of the Company to leave his employment either for Executive or for any other entity or 
person. In the event Executive violates the provisions of this Section 4(b), all severance pay and other benefits pursuant to Section 3 shall 
cease immediately.  

The covenant contained in this Section 4(b) hereof shall be construed as a series of separate covenants, one for each country, 
province, state, city or other political subdivision in which the Company currently engages in its business or, during the term of this 
Agreement, becomes engaged in its business. Except for geographic coverage, each such separate covenant shall be deemed identical in 
terms to the covenant contained in this Section 4(b). If, in any judicial proceeding, a court refuses to enforce any of such separate 
covenants (or any part thereof), then such unenforceable covenant (or such part) shall be eliminated from this Agreement to the extent 
necessary to permit the remaining separate covenants (or portions thereof) to be enforced. In the event that the provisions of this Section 4
(b) are deemed to exceed the time, geographic or scope limitations permitted by applicable law, then such provisions shall be reformed to 
the maximum time, geographic or scope limitations, as the case may be, permitted by applicable law.  

(c) Section 409A .  

(i) Notwithstanding anything to the contrary in this offer, no Deferred Payments (as defined below) or other severance benefits 
that otherwise are exempt from Section 409A (as defined below) pursuant to Treasury Regulation Section 1.409A-1(b)(9) shall 
become payable until Executive has a “separation from service” within the meaning of Section 409A.  

(ii) Further, if Executive is a “specified employee” within the meaning of Section 409A at the time of Executive’s separation 
from service (other than due to death), and the severance payments and benefits payable to Executive, if any, pursuant to the offer, 
when considered together with any other severance payments or separation benefits, are considered deferred compensation under 
Section 409A (together, the “Deferred Payments”), such Deferred Payments that otherwise are payable within the first six (6) months 
following Executive’s separation from service will become payable on the first payroll date that occurs on or after the date six 
(6) months and one (1) day following the date of Executive’s separation from service. All subsequent Deferred Payments, if any, will 
be payable in accordance with the payment schedule applicable to each payment or benefit. Notwithstanding anything herein to the 
contrary, in the event of Executive’s death following Executive’s separation from service but prior to the six (6) month anniversary 
of Executive’s separation from service (or any  
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later delay date), then any payments delayed in accordance with this paragraph will be payable in a lump sum as soon as 
administratively practicable after the date of Executive’s death and all other Deferred Payments will be payable in accordance with 
the payment schedule applicable to each payment or benefit. Each payment and benefit payable under the offer is intended to 
constitute a separate payment for purposes of Section 1.409A-2(b)(2) of the Treasury Regulations.  

(iii) Any severance payment that satisfies the requirements of the “short-term deferral” rule set forth in Section 1.409A-1(b)(4) 
of the Treasury Regulations shall not constitute Deferred Payments for purposes of the offer. Any severance payment that qualifies as 
a payment made as a result of an involuntary separation from service pursuant to Section 1.409A-1(b)(9)(iii) of the Treasury 
Regulations that does not exceed the Section 409A Limit shall not constitute Deferred Payments for purposes of the offer. For 
purposes of this subsection (iii), “Section 409A Limit” will mean the lesser of two (2) times: (i) Executive’s annualized 
compensation based upon the annual rate of pay paid to Executive during Executive’s taxable year preceding the Executive’s taxable 
year of Executive’s separation from service as determined under Treasury Regulation Section 1.409A-1(b)(9)(iii)(A)(1) and any 
Internal Revenue Service guidance issued with respect thereto; or (ii) the maximum amount that may be taken into account under a 
qualified plan pursuant to Section 401(a)(17) of the Code for the year in which Executive’s employment is terminated.  

(iv) The foregoing provisions are intended to comply with the requirements of Section 409A so that none of the severance 
payments and benefits to be provided under the offer will be subject to the additional tax imposed under Section 409A, and any 
ambiguities herein will be interpreted to so comply. Executive and the Company agree to work together in good faith to consider 
amendments to the offer and to take such reasonable actions which are necessary, appropriate or desirable to avoid imposition of any 
additional tax or income recognition prior to actual payment to Executive under Section 409A.  

5. Limitation on Payments . In the event that the severance and other benefits provided for in this Agreement or otherwise payable to 
Executive (i) constitute “parachute payments” within the meaning of Section 280G of the Internal Revenue Code of 1986, as amended (the 
“Code”) and (ii) but for this Section 5, would be subject to the excise tax imposed by Section 4999 of the Code, then Executive’s severance 
benefits under Section 3 will be either:  

(a) delivered in full, or  

(b) delivered as to such lesser extent which would result in no portion of such severance benefits being subject to excise tax under 
Section 4999 of the Code, whichever of the foregoing amounts, taking into account the applicable federal, state and local income taxes and 
the excise tax imposed by Section 4999, results in the receipt by Executive on an after-tax basis, of the greatest amount of severance 
benefits, notwithstanding that all or some portion of such severance benefits may be taxable under Section 4999 of the Code. Unless the 
Company and Executive otherwise agree in writing, any determination required under this Section 4 will be made in writing by the 
Company’s independent public accountants immediately prior to Change of Control (the “Accountants”), whose determination will be 
conclusive and binding upon Executive and the Company for all purposes. For purposes of making the calculations required by this 
Section 5, the Accountants may make reasonable assumptions and approximations concerning applicable taxes and may rely on reasonable, 
good faith interpretations concerning the application of Sections 280G and 4999 of the Code. The Company and Executive will furnish to 
the Accountants such information and documents as the Accountants may reasonably request in order to make a determination under this 
Section. The Company will bear all costs the Accountants may reasonably incur in connection with any calculations contemplated by this 
Section 5. If a reduction in severance and other benefits constituting “parachute payments” is necessary so that benefits are delivered to a 
lesser extent, reduction will occur in the following order: reduction of severance and pro-rata bonus; cancellation of vesting acceleration; 
reduction of COBRA continuation coverage; reduction of outplacement benefits.  
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6. Definition of Terms . The following terms referred to in this Agreement will have the following meanings:  

(a) Affiliate . “Affiliate” means the Company and any other parent or subsidiary corporation of the Company, as such terms are 
defined in Section 424(e) and (f) of the Code.  

(b) Benefit Plans . “Benefit Plans” means plans, policies or arrangements that the Company sponsors (or participates in) and that 
immediately prior to Executive’s termination of employment provide Executive and/or Executive’s eligible dependents with medical, 
dental, vision and similar benefits. Benefit Plans do not include any other type of benefit (including, but not by way of limitation, 
disability, life insurance, or retirement benefits). A requirement that the Company provide Executive and Executive’s eligible dependents 
with coverage under the Benefit Plans will not be satisfied unless the coverage is no less favorable than that provided to executives of the 
Company at any applicable time during the period Executive is entitled to receive severance pursuant to Section 3. The Company may, at 
its option, satisfy any requirement that the Company provide coverage under any Benefit Plan by (i) reimbursing Executive’s premiums 
under COBRA after Executive has properly elected continuation coverage under COBRA (in which case Executive will be solely 
responsible for electing such coverage for his eligible dependents), or (ii) providing coverage under a separate plan or plans providing 
coverage that is no less favorable.  

(c) Cause . “Cause” means (i) Executive’s failure to devote sufficient time and effort to the performance of his duties; 
(ii) Executive’s continued failure to perform his employment duties, (iii) Executive’s repeated unexplained or unjustified absences from 
the Company; (iv) Executive’s material and willful violation of any federal or state law which if made public would injure the business or 
reputation of the Company; (v) Executive’s refusal or willful failure to act in accordance with any specific lawful direction or order of the 
Company or stated written policy of the Company; (vi) Executive’s commission of any act of fraud with respect to the Company; or 
(vii) Executive’s conviction of, or plea of nolo contendere to, a felony or a crime involving moral turpitude causing material harm to the 
standing and reputation of the Company, in each case as reasonably determined by the Company or the Board of Directors of the Company 
(the “Board”). The Company may not terminate the employment of an Executive under clause (i), (ii), or (iii) above unless the Company 
(1) provides Executive with a written notice that specifically sets forth the factual basis to support the Company’s right to terminate 
Executive’s employment under clause (i), (ii), or (iii) above, and (2) permits Executive to cure such failure, to the Company’s satisfaction, 
within 10 business days after receiving such notice.  

(d) Change of Control . “Change of Control” means the occurrence of any of the following:  

(i) Any “person” (as such term is used in Sections 13(d) and 14(d) of the Securities Exchange Act of 1934, as amended), except 
Tako Ventures, LLC, or an affiliate of Tako Ventures, LLC, that becomes the “beneficial owner” (as defined in Rule 13d-3 under 
said Act), directly or indirectly, of securities of the Company representing more than fifty percent (50%) of the total voting power 
represented by, or more than fifty percent (50%) of the fair value of, the Company’s then outstanding voting securities; provided, 
however, that for purposes of this subsection (d), the acquisition of additional securities by any one person, who is considered to own 
more than fifty percent (50%) of the total voting power of the securities of the Company shall not be considered a Change of Control; 
or  

(ii) Any action or event occurring within an one-year period, as a result of which less than a majority of the directors are 
Incumbent Directors. “Incumbent Directors” will mean directors who either (A) are directors of the Company as of the date hereof, 
or (B) are elected, or nominated for election, to the Board with the affirmative votes of a majority of the Incumbent Directors at the 
time of such election or nomination (but will not include an individual whose election or nomination is in connection with an actual 
or threatened proxy contest relating to the election of directors to the Company); or  

(iii) The consummation of a merger or consolidation of the Company with any other corporation, other than a merger or 
consolidation which would result in the voting securities of the Company outstanding immediately prior thereto continuing to 
represent (either by remaining outstanding or by  
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being converted into voting securities of the surviving or resulting entity, including any parent holding company) at least fifty percent 
(50%) of the total voting power represented by the voting securities of the Company or such surviving or resulting entity outstanding 
immediately after such merger or consolidation; or  

(iv) A change in the ownership of a substantial portion of the Company’s assets which occurs on the date that any person 
acquires (or has acquired during the 12-month period ending on the date of the most recent acquisition by such person or persons) 
assets from the Company that have a total gross fair market value equal to or more than fifty percent (50%) of the total fair market 
value of all of the assets of the Company immediately prior to such acquisition or acquisitions; provided, however, that for purposes 
of this Section 6(d)(iv), a transfer of assets by the Company to any of the following shall not constitute a change in the ownership of 
a substantial portion of the Company’s assets: (1) a stockholder of the Company (immediately before the asset transfer) in exchange 
for or with respect to the Company’s securities; (2) an entity, fifty percent (50%) or more of the total value or voting power of which 
is owned, directly or indirectly, by the Company; (3) a person, that owns, directly or indirectly, fifty percent (50%) or more of the 
total value or voting power of all the outstanding stock of the Company; or (4) an entity, at least fifty percent (50%) of the total value 
or voting power of which is owned, directly or indirectly, by a person described in clause (3). For purposes of this subsection (iv), 
gross fair market value means the value of the assets of the Company, or the value of the assets being disposed of, determined 
without regard to any liabilities associated with such assets.  

Notwithstanding the foregoing, a Company transaction that does not constitute a change in control event under Code Section 409A(a)
(2)(A)(v) shall be not be considered a Change of Control for purposes of this Agreement.  

(e) Disability . “Disability” will mean that the Executive has been unable to perform his Company duties as the result of his 
incapacity due to physical or mental illness, and such inability, at least twenty-six (26) weeks after its commencement or one hundred and 
eighty (180) days in any consecutive twelve (12) month period, is determined to be total and permanent by a physician selected by the 
Company or its insurers and acceptable to Executive or Executive’s legal representative (such agreement as to acceptability not to be 
unreasonably withheld). Termination resulting from Disability may only be effected after at least thirty (30) days’ written notice by the 
Company of its intention to terminate the Executive’s employment. In the event that the Executive resumes the performance of 
substantially all of his duties hereunder before the termination of his employment becomes effective, the notice of intent to terminate will 
automatically be deemed to have been revoked.  

(f) Good Reason . “Good Reason” means Executive’s resignation within thirty (30) days following the expiration of any Company 
cure period following the occurrence of one or more of the following, without the Executive’s written consent: (i) the significant reduction 
of Executive’s duties, authority, responsibilities, job title or reporting relationships relative to Executive’s duties, authority, responsibilities, 
job title, or reporting relationships as in effect immediately prior to such reduction, or the assignment to Executive of such reduced duties, 
authority, responsibilities, job title, or reporting relationships; provided, however, that a reduction in position or responsibilities solely by 
virtue of a Change in Control shall not constitute “Good Reason”; (ii) a reduction of more than five percent of Executive’s Base Salary in 
any one year; (iii) a reduction by more than ten percent of Executive’s total target annual cash compensation in any one year (which 
consists of Executive’s Base Salary plus target bonus incentive compensation); (iv) the material change in the geographic location at which 
Executive must perform services (for these purposes, the relocation of Executive to a facility that is more than twenty-five (25) miles from 
Executive’s current employment location will be considered material); (v) the failure of the Company to obtain assumption of this 
Agreement by any successor; and (vi) the breach by the Company of a material provision of this Agreement. For purposes of clause 
(i), Executive’s duties, authority, responsibilities, job title and reporting relationships will be deemed to have been significantly 
reduced if Executive does not (a) hold at least the same title and position (including responsibility over at least the same functional areas 
as prior to the change of control) with the Company business or the business with which such business is operationally  
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merged or subsumed (as, for example, where the Executive Vice President, Services of the Company remains the Executive Vice 
President, Services of the Company following a Change in Control where the Company becomes a wholly owned but separate operating 
subsidiary of the acquirer, but is not made the Executive Vice President, Services of the acquiring corporation), or (b) remain a member of 
the executive officer management staff of the Company business or the business with such business is operationally merged or subsumed. 
Executive will not resign for Good Reason without first providing the Company with written notice within ninety (90) days of the event 
that Executive believes constitutes “Good Reason” specifically identifying the acts or omissions constituting the grounds for Good Reason 
and a reasonable cure period of not less than thirty (30) days following the date of such notice.  

7. Successors .  

(a) The Company’s Successors . Any successor to the Company (whether direct or indirect and whether by purchase, merger, 
consolidation, liquidation or otherwise) to all or substantially all of the Company’s business and/or assets will assume the obligations under 
this Agreement and agree expressly to perform the obligations under this Agreement in the same manner and to the same extent as the 
Company would be required to perform such obligations in the absence of a succession. For all purposes under this Agreement, the term 
“Company” will include any successor to the Company’s business and/or assets which executes and delivers the assumption agreement 
described in this Section 7(a) or which becomes bound by the terms of this Agreement by operation of law.  

(b) Executive’s Successors . The terms of this Agreement and all rights of Executive hereunder will inure to the benefit of, and be 
enforceable by, Executive’s personal or legal representatives, executors, administrators, successors, heirs, distributees, devisees and 
legatees.  

8. Notice .  

(a) General . Notices and all other communications contemplated by this Agreement will be in writing and will be deemed to have 
been duly given when personally delivered or when mailed by U.S. registered or certified mail, return receipt requested and postage 
prepaid. In the case of Executive, mailed notices will be addressed to him or her at the home address which he or she most recently 
communicated to the Company in writing. In the case of the Company, mailed notices will be addressed to its corporate headquarters, and 
all notices will be directed to the attention of its President.  

(b) Notice of Termination . Any termination by the Company for Cause or by Executive for Good Reason will be communicated by a 
notice of termination to the other party hereto given in accordance with Section 8(a) of this Agreement. Such notice will indicate the 
specific termination provision in this Agreement relied upon, will set forth in reasonable detail the facts and circumstances claimed to 
provide a basis for termination under the provision so indicated, and will specify the termination date (which will be not more than thirty 
(30) days after the giving of such notice). The failure by Executive to include in the notice any fact or circumstance which contributes to a 
showing of Good Reason will not waive any right of Executive hereunder or preclude Executive from asserting such fact or circumstance 
in enforcing his rights hereunder.  

9. Miscellaneous Provisions .  

(a) No Duty to Mitigate . Executive will not be required to mitigate the amount of any payment contemplated by this Agreement, nor 
will any such payment be reduced by any earnings that Executive may receive from any other source.  

(b) Waiver . No provision of this Agreement will be modified, waived or discharged unless the modification, waiver or discharge is 
agreed to in writing and signed by Executive and by an authorized officer of the Company (other than Executive). No waiver by either 
party of any breach of, or of compliance with, any condition or provision of this Agreement by the other party will be considered a waiver 
of any other condition or provision or of the same condition or provision at another time.  
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(c) Headings . All captions and section headings used in this Agreement are for convenient reference only and do not form a part of 
this Agreement.  

(d) Entire Agreement . This Agreement, together with any Employment Agreement, constitutes the entire agreement of the parties 
hereto and supersedes in their entirety all prior representations, understandings, undertakings or agreements (whether oral or written and 
whether expressed or implied) of the parties with respect to the subject matter hereof. No waiver, alteration, or modification of any of the 
provisions of this Agreement will be binding unless in writing and signed by duly authorized representatives of the parties hereto and 
which specifically mention this Agreement.  

(e) Choice of Law . The validity, interpretation, construction, and performance of this Agreement will be governed by the laws of the 
State of California (with the exception of its conflict of laws provisions). Any claims or legal actions by one party against the other arising 
out of the relationship between the parties contemplated herein (whether or not arising under this Agreement) will be commenced or 
maintained in any state or federal court located in the jurisdiction where Executive resides, and Executive and the Company hereby submit 
to the jurisdiction and venue of any such court.  

(f) Severability . The invalidity or unenforceability of any provision or provisions of this Agreement will not affect the validity or 
enforceability of any other provision hereof, which will remain in full force and effect.  

(g) Withholding . All payments made pursuant to this Agreement will be subject to withholding of applicable income and 
employment taxes.  

(h) Counterparts . This Agreement may be executed in counterparts, each of which will be deemed an original, but all of which 
together will constitute one and the same instrument.  
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IN WITNESS WHEREOF, each of the parties has executed this Agreement, in the case of the Company by its duly authorized officer, as 
of the day and year set forth below.  
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COMPANY   NETSUITE INC. 

  By:   /s/    D OUGLAS P. S OLOMON          
  Title:   SVP, General Counsel & Secretary 

EXECUTIVE   By:   /s/    T IMOTHY D ILLEY          
  Title:   Executive Vice President, Services 



EXHIBIT 10.22 

NETSUITE INC.  

AMENDED AND RESTATED  
SEVERANCE AND CHANGE OF CONTROL AGREEMENT  

This Amended and Restated Severance and Change of Control Agreement (the “Agreement”) is made and entered into by and between 
Dean Mansfield (“Executive”) and NetSuite Inc. (the “Company”), effective as of December 24, 2008 (the “Effective Date”).  

RECITALS  

1. It is possible that the Company could terminate Executive’s employment with the Company and it is expected that the Company from 
time to time will consider the possibility of an acquisition by another company or other change of control. The Board of Directors of the 
Company (the “Board”) recognizes that such considerations can be a distraction to Executive and can cause Executive to consider alternative 
employment opportunities. The Board has determined that it is in the best interests of the Company and its stockholders to assure that the 
Company will have the continued dedication and objectivity of Executive, notwithstanding the possibility, threat or occurrence of such a 
termination of employment or the occurrence of a Change of Control (as defined herein) of the Company.  

2. The Board believes that it is in the best interests of the Company and its stockholders to provide Executive with an incentive to continue 
his employment and to motivate Executive to maximize the value of the Company for the benefit of its stockholders.  

3. The Board believes that it is imperative to provide Executive with certain severance benefits upon Executive’s termination of 
employment and with certain additional benefits upon a Change of Control. These benefits will provide Executive with enhanced financial 
security and incentive and encouragement to remain with the Company.  

4. This Agreement is intended to replace in its entirety the previous Severance and Change of Control Agreement entered into between the 
Company and Executive effective July 1, 2007 (the “Original Agreement”).  

5. Certain capitalized terms used in the Agreement are defined in Section 6 below.  

AGREEMENT  

NOW, THEREFORE, in consideration of the mutual covenants contained herein, the parties hereto agree as follows:  

1. Term of Agreement . This Agreement will terminate upon the date that all of the obligations of the parties hereto with respect to this 
Agreement have been satisfied.  

2. At-Will Employment . The Company and Executive acknowledge that Executive’s employment is and will continue to be at-will, as 
defined under applicable law, except as may otherwise be specifically provided under the terms of any written formal employment agreement 
between the Company and Executive (an “Employment Agreement”). If Executive’s employment terminates for any reason, including (without 
limitation) any termination not set forth in Section 3, Executive will not be entitled to any payments, benefits, damages, awards or compensation 
other than as provided by this Agreement.  

3. Severance Benefits .  

(a) Termination without Cause and not in Connection with a Change of Control . If the Company (or any Affiliate) terminates 
Executive’s employment with the Company (or any Affiliate), for a reason other  



than Cause, Executive becoming Disabled or Executive’s death at any time other than during the period commencing three (3) months 
before and ending twelve (12) months after a Change of Control, then, subject to Section 4, Executive will receive the following severance 
benefits from the Company:  

(i) Accrued Compensation . The Company will pay Executive all accrued but unpaid vacation, expense reimbursements, wages, 
and other benefits due to Executive under any Company-provided plans, policies, and arrangements.  

(ii) Severance Payment . Executive will be paid continuing payments of severance pay at a rate equal to Executive’s base salary 
rate, as then in effect, for twelve (12) months from the date of such termination of employment, to be paid periodically in accordance 
with the Company’s normal payroll policies.  

(iii) Pro-Rated Bonus Payment . Executive will receive a lump-sum severance payment equal to one hundred percent (100%) of 
Executive’s target bonus as in effect for the fiscal year in which Executive’s termination occurs, pro-rated by multiplying such bonus 
amount by a fraction, the numerator of which shall be the number of days from and including the first day of such fiscal year through 
and including the date of Executive’s termination, and the denominator of which shall be three-hundred and sixty-five (365).  

(iv) Equity . All of Executive’s unvested and outstanding equity awards that would have become vested had Executive 
remained in the employ of the Company for the twelve (12) month period following Executive’s termination of employment shall 
immediately vest and become exercisable as of the date of Executive’s termination. In addition, Executive will have twelve 
(12) months following any such termination of employment in which to exercise any stock options, stock appreciation rights, or 
similar rights to acquire Company common stock, but in no event will such equity award be permitted to be exercised beyond the 
earlier of the original maximum term of such equity award or ten (10) years from the original grant date of such equity award.  

(v) Outplacement Benefits . If requested by Executive, the Company will pay the expense for outplacement benefits provided 
by a service to be determined by the Company in its discretion for a period of up to twelve (12) months following Executive’s 
termination.  

(vi) Continued Employee Benefits . Executive will receive Company-paid coverage for a period of twelve (12) months for 
Executive and Executive’s eligible dependents under the Company’s Benefit Plans.  

(vii) Payments or Benefits Required by Law . Executive will receive such other compensation or benefits from the Company as 
may be required by law (for example, Title X of the Consolidated Budget Reconciliation Act of 1985, as amended (“COBRA”)).  

(b) Termination without Cause or Resignation for Good Reason in Connection with a Change of Control . If during the period 
commencing three (3) months before and ending twelve (12) months after a Change of Control, (1) Executive terminates his employment 
with the Company (or any Affiliate) for Good Reason or (2) the Company (or any Affiliate) terminates Executive’s employment for other 
than Cause, Executive becoming Disabled or Executive’s death, then, subject to Section 4, Executive will receive the following severance 
from the Company:  

(i) Accrued Compensation . The Company will pay Executive all accrued but unpaid vacation, expense reimbursements, wages, 
and other benefits due to Executive under any Company-provided plans, policies, and arrangements.  

(ii) Severance Payment . Executive will receive a lump-sum severance payment equal to twelve (12) months of Executive’s 
annual base salary as in effect immediately prior to Executive’s termination date or (if greater) at the level in effect immediately prior 
to the Change of Control.  

(iii) Bonus Payment . Executive will receive a lump-sum severance payment equal to one hundred percent (100%) of the higher 
of (i) Executive’s target bonus as in effect for the fiscal year in which the  
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Change of Control occurs or (ii) Executive’s target bonus as in effect for the fiscal year in which Executive’s termination occurs.  

(iv) Equity . Executive will be entitled to accelerated vesting as to one hundred percent (100%) of the then unvested portion of 
all of Executive’s outstanding equity awards. In addition, Executive will have twelve (12) months following any such termination of 
employment in which to exercise any stock options, stock appreciation rights, or similar rights to acquire Company common stock, 
but in no event will such equity award be permitted to be exercised beyond the earlier of the original maximum term of such equity 
award or ten (10) years from the original grant date of such equity award.  

(v) Continued Employee Benefits . Executive will receive Company-paid coverage for a period of twelve (12) months for 
Executive and Executive’s eligible dependents under the Company’s Benefit Plans.  

(vi) Outplacement Benefits . If requested by the Executive, the Company will pay the expense for outplacement benefits 
provided by a service to be determined by the Company in its discretion for a period of twelve (12) months following Executive’s 
termination.  

(vii) Payments or Benefits Required by Law . Executive will receive such other compensation or benefits from the Company as 
may be required by law (for example, COBRA).  

For purposes of Section 3(a) and (b), if Executive’s employment with the Company or one of its Affiliates terminates, he will not be 
determined to have been terminated without Cause, provided he continues to remain employed by the Company or one of its Affiliates (e.g., 
upon transfer from one Affiliate to another); provided, however, that the parties understand and acknowledge that any such termination could 
potentially result in Executive’s ability to resign for Good Reason under Section 3(b).  

(c) Disability; Death . If Executive’s employment with the Company (or any Affiliate) is terminated due to Executive’s becoming 
Disabled or Executive’s death, then Executive or Executive’s estate (as the case may be) will (i) receive the earned but unpaid base salary 
through the date of termination of employment, (ii) receive all accrued vacation, expense reimbursements and any other benefits due to 
Executive through the date of termination of employment in accordance with Company-provided or paid plans, policies and arrangements, 
and (iii) not be entitled to any other compensation or benefits from the Company except to the extent required by law (for example, 
COBRA).  

(d) Voluntary Resignation; Termination for Cause . If Executive voluntarily terminates Executive’s employment with the Company 
or any Affiliate (other than for Good Reason during the period that commences three (3) months before a Change of Control and ends 
twelve (12) months after a Change of Control) or if the Company (or any Affiliate) terminates Executive’s employment with the Company 
(or any Affiliate) for Cause, then Executive will (i) receive his earned but unpaid base salary through the date of termination of 
employment, (ii) receive all accrued vacation, expense reimbursements and any other benefits due to Executive through the date of 
termination of employment in accordance with established Company-provided or paid plans, policies and arrangements, and (iii) not be 
entitled to any other compensation or benefits (including, without limitation, accelerated vesting of any equity awards) from the Company 
except to the extent provided under agreement(s) relating to any equity awards or as may be required by law (for example, COBRA).  

(e) Exclusive Remedy . In the event of a termination of Executive’s employment, the provisions of this Agreement are intended to be 
and are exclusive and in lieu of and supersede any other rights or remedies to which Executive or the Company (or any Affiliate) may 
otherwise be entitled, whether at law, tort or contract (including, without limitation, Executive’s Employment Agreement and Original 
Agreement) or in equity. Executive will be entitled to no benefits, compensation or other payments or rights upon termination of 
employment other than those benefits expressly set forth in this Agreement.  
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4. Conditions to Receipt of Severance  

(a) Release of Claims Agreement . The receipt of any severance payments or benefits pursuant to this Agreement is subject to 
Executive signing and not revoking a separation agreement and release of claims in a form acceptable to the Company (the “Release”), 
which must become effective no later than the sixtieth (60th) day following Executive’s termination of employment (the “Release 
Deadline”), and if not, Executive will forfeit any right to severance payments or benefits under this Agreement. To become effective, the 
Release must be executed by Executive and any revocation periods (as required by statute, regulation, or otherwise) must have expired 
without Executive having revoked the Release. In addition, in no event will severance payments or benefits will be paid or provided until 
the Release actually becomes effective. In the event the termination occurs at a time during the calendar year where the Release Deadline 
could occur in the calendar year following the calendar year in which Executive’s termination occurs, then any severance payments or 
benefits under the this Agreement that would be considered Deferred Compensation Separation Benefits (as defined in Section 4(c)) will 
be paid on the first payroll date to occur during the calendar year following the calendar year in which such termination occurs, or such 
later time as required by (i) the payment schedule applicable to each payment or benefit as set forth in Section 3, (ii) the date the Release 
becomes effective, or (iii) Section 4(c).  

(b) Non-solicitation and Non-competition . Executive agrees, to the extent permitted by applicable law, that in the event the 
Executive receives severance pay or other benefits pursuant to Sections 3(a) and (b) above, for the twelve (12) consecutive month period 
immediately following the date of Executive’s termination, Executive, as a condition to receipt of severance pay and benefits under 
Sections 3(a) and (b), will not (i) either directly or indirectly, solicit, induce, attempt to hire, recruit, encourage or take away any employee 
of the Company or cause an employee to leave his employment either for Executive or for any other entity or person, or (ii) without the 
express written consent of the Company, directly or indirectly engage in, enter the employ, have any ownership interest in, or participate in 
any entity that as of the date of involuntary termination, engages in the design, development, manufacture, production, marketing, sale or 
servicing of any product or the provision of any service that competes with any service offered by the Company or any product sold by the 
Company or under development by the Company; provided, however, that ownership of less than one percent (1%) of the outstanding 
stock of any publicly traded corporation will not be deemed to be violative of the restrictive covenant set forth in this paragraph. In the 
event Executive violates the provisions of this Section 4(b), all severance pay and other benefits pursuant to Section 3 shall cease 
immediately.  

The covenants contained in this Section 4(b) hereof shall be construed as a series of separate covenants, one for each country, 
province, state, city or other political subdivision in which the Company currently engages in its business or, during the term of this 
Agreement, becomes engaged in its business. Except for geographic coverage, each such separate covenant shall be deemed identical in 
terms to the covenant contained in this Section 4(b). If, in any judicial proceeding, a court refuses to enforce any of such separate 
covenants (or any part thereof), then such unenforceable covenant (or such part) shall be eliminated from this Agreement to the extent 
necessary to permit the remaining separate covenants (or portions thereof) to be enforced. In the event that the provisions of this Section 4
(b) are deemed to exceed the time, geographic or scope limitations permitted by applicable law, then such provisions shall be reformed to 
the maximum time, geographic or scope limitations, as the case may be, permitted by applicable law.  

(c) Section 409A .  

(i) Notwithstanding anything to the contrary in this offer, no Deferred Payments (as defined below) or other severance benefits 
that otherwise are exempt from Section 409A (as defined below) pursuant to Treasury Regulation Section 1.409A-1(b)(9) shall 
become payable until Executive has a “separation from service” within the meaning of Section 409A.  

(ii) Further, if Executive is a “specified employee” within the meaning of Section 409A at the time of Executive’s separation 
from service (other than due to death), and the severance payments and benefits payable to Executive, if any, pursuant to the offer, 
when considered together with any other  
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severance payments or separation benefits, are considered deferred compensation under Section 409A (together, the “Deferred 
Payments”), such Deferred Payments that otherwise are payable within the first six (6) months following Executive’s separation from 
service will become payable on the first payroll date that occurs on or after the date six (6) months and one (1) day following the date 
of Executive’s separation from service. All subsequent Deferred Payments, if any, will be payable in accordance with the payment 
schedule applicable to each payment or benefit. Notwithstanding anything herein to the contrary, in the event of Executive’s death 
following Executive’s separation from service but prior to the six (6) month anniversary of Executive’s separation from service (or 
any later delay date), then any payments delayed in accordance with this paragraph will be payable in a lump sum as soon as 
administratively practicable after the date of Executive’s death and all other Deferred Payments will be payable in accordance with 
the payment schedule applicable to each payment or benefit. Each payment and benefit payable under the offer is intended to 
constitute a separate payment for purposes of Section 1.409A-2(b)(2) of the Treasury Regulations.  

(iii) Any severance payment that satisfies the requirements of the “short-term deferral” rule set forth in Section 1.409A-1(b)(4) 
of the Treasury Regulations shall not constitute Deferred Payments for purposes of the offer. Any severance payment that qualifies as 
a payment made as a result of an involuntary separation from service pursuant to Section 1.409A-1(b)(9)(iii) of the Treasury 
Regulations that does not exceed the Section 409A Limit shall not constitute Deferred Payments for purposes of the offer. For 
purposes of this subsection (iii), “Section 409A Limit” will mean the lesser of two (2) times: (i) Executive’s annualized 
compensation based upon the annual rate of pay paid to Executive during Executive’s taxable year preceding the Executive’s taxable 
year of Executive’s separation from service as determined under Treasury Regulation Section 1.409A-1(b)(9)(iii)(A)(1) and any 
Internal Revenue Service guidance issued with respect thereto; or (ii) the maximum amount that may be taken into account under a 
qualified plan pursuant to Section 401(a)(17) of the Code for the year in which Executive’s employment is terminated.  

(iv) The foregoing provisions are intended to comply with the requirements of Section 409A so that none of the severance 
payments and benefits to be provided under the offer will be subject to the additional tax imposed under Section 409A, and any 
ambiguities herein will be interpreted to so comply. Executive and the Company agree to work together in good faith to consider 
amendments to the offer and to take such reasonable actions which are necessary, appropriate or desirable to avoid imposition of any 
additional tax or income recognition prior to actual payment to Executive under Section 409A.  

5. Limitation on Payments . In the event that the severance and other benefits provided for in this Agreement or otherwise payable to 
Executive (i) constitute “parachute payments” within the meaning of Section 280G of the Internal Revenue Code of 1986, as amended (the 
“Code”) and (ii) but for this Section 5, would be subject to the excise tax imposed by Section 4999 of the Code, then Executive’s severance 
benefits under Section 3 will be either:  

(a) delivered in full, or  

(b) delivered as to such lesser extent which would result in no portion of such severance benefits being subject to excise tax under 
Section 4999 of the Code,  

whichever of the foregoing amounts, taking into account the applicable federal, state and local income taxes and the excise tax imposed by 
Section 4999, results in the receipt by Executive on an after-tax basis, of the greatest amount of severance benefits, notwithstanding that all or 
some portion of such severance benefits may be taxable under Section 4999 of the Code. Unless the Company and Executive otherwise agree in 
writing, any determination required under this Section 4 will be made in writing by the Company’s independent public accountants immediately 
prior to Change of Control (the “Accountants”), whose determination will be conclusive and binding upon Executive and the Company for all 
purposes. For purposes of making the calculations required by this Section 5, the Accountants may make reasonable assumptions and 
approximations  
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concerning applicable taxes and may rely on reasonable, good faith interpretations concerning the application of Sections 280G and 4999 of the 
Code. The Company and Executive will furnish to the Accountants such information and documents as the Accountants may reasonably request 
in order to make a determination under this Section. The Company will bear all costs the Accountants may reasonably incur in connection with 
any calculations contemplated by this Section 5. If a reduction in severance and other benefits constituting “parachute payments” is necessary so 
that benefits are delivered to a lesser extent, reduction will occur in the following order: reduction of severance and pro-rata bonus; cancellation 
of vesting acceleration; reduction of COBRA continuation coverage; reduction of outplacement benefits.  

6. Definition of Terms . The following terms referred to in this Agreement will have the following meanings:  

(a) Affiliate . “Affiliate” means the Company and any other parent or subsidiary corporation of the Company, as such terms are 
defined in Section 424(e) and (f) of the Code.  

(b) Benefit Plans . “Benefit Plans” means plans, policies or arrangements that the Company sponsors (or participates in) and that 
immediately prior to Executive’s termination of employment provide Executive and/or Executive’s eligible dependents with medical, 
dental, vision and similar benefits. Benefit Plans do not include any other type of benefit (including, but not by way of limitation, 
disability, life insurance, or retirement benefits). A requirement that the Company provide Executive and Executive’s eligible dependents 
with coverage under the Benefit Plans will not be satisfied unless the coverage is no less favorable than that provided to executives of the 
Company at any applicable time during the period Executive is entitled to receive severance pursuant to Section 3. The Company may, at 
its option, satisfy any requirement that the Company provide coverage under any Benefit Plan by (i) reimbursing Executive’s premiums 
under COBRA after Executive has properly elected continuation coverage under COBRA (in which case Executive will be solely 
responsible for electing such coverage for his eligible dependents), or (ii) providing coverage under a separate plan or plans providing 
coverage that is no less favorable.  

(c) Cause . “Cause” means (i) Executive’s failure to devote sufficient time and effort to the performance of his duties; 
(ii) Executive’s continued failure to perform his employment duties, (iii) Executive’s repeated unexplained or unjustified absences from 
the Company; (iv) Executive’s material and willful violation of any federal or state law which if made public would injure the business or 
reputation of the Company; (v) Executive’s refusal or willful failure to act in accordance with any specific lawful direction or order of the 
Company or stated written policy of the Company; (vi) Executive’s commission of any act of fraud with respect to the Company; or 
(vii) Executive’s conviction of, or plea of nolo contendere to, a felony or a crime involving moral turpitude causing material harm to the 
standing and reputation of the Company, in each case as reasonably determined by the Company or the Board of Directors of the Company 
(the “Board”). The Company may not terminate the employment of an Executive under clause (i), (ii), or (iii) above unless the Company 
(1) provides Executive with a written notice that specifically sets forth the factual basis to support the Company’s right to terminate 
Executive’s employment under clause (i), (ii), or (iii) above, and (2) permits Executive to cure such failure, to the Company’s satisfaction, 
within 10 business days after receiving such notice.  

(d) Change of Control . “Change of Control” means the occurrence of any of the following:  

(i) Any “person” (as such term is used in Sections 13(d) and 14(d) of the Securities Exchange Act of 1934, as amended), except 
Tako Ventures, LLC, or an affiliate of Tako Ventures, LLC, that becomes the “beneficial owner” (as defined in Rule 13d-3 under 
said Act), directly or indirectly, of securities of the Company representing more than fifty percent (50%) of the total voting power 
represented by, or more than fifty percent (50%) of the fair value of, the Company’s then outstanding voting securities; provided, 
however, that for purposes of this subsection (d), the acquisition of additional securities by any one person, who is considered to own 
more than fifty percent (50%) of the total voting power of the securities of the Company shall not be considered a Change of Control; 
or  

(ii) Any action or event occurring within an one-year period, as a result of which less than a majority of the directors are 
Incumbent Directors. “Incumbent Directors” will mean directors who  

   
6  



either (A) are directors of the Company as of the date hereof, or (B) are elected, or nominated for election, to the Board with the 
affirmative votes of a majority of the Incumbent Directors at the time of such election or nomination (but will not include an 
individual whose election or nomination is in connection with an actual or threatened proxy contest relating to the election of 
directors to the Company); or  

(iii) The consummation of a merger or consolidation of the Company with any other corporation, other than a merger or 
consolidation which would result in the voting securities of the Company outstanding immediately prior thereto continuing to 
represent (either by remaining outstanding or by being converted into voting securities of the surviving or resulting entity, including 
any parent holding company) at least fifty percent (50%) of the total voting power represented by the voting securities of the 
Company or such surviving or resulting entity outstanding immediately after such merger or consolidation; or  

(iv) A change in the ownership of a substantial portion of the Company’s assets which occurs on the date that any person 
acquires (or has acquired during the 12-month period ending on the date of the most recent acquisition by such person or persons) 
assets from the Company that have a total gross fair market value equal to or more than fifty percent (50%) of the total fair market 
value of all of the assets of the Company immediately prior to such acquisition or acquisitions; provided, however, that for purposes 
of this Section 6(d)(iv), a transfer of assets by the Company to any of the following shall not constitute a change in the ownership of 
a substantial portion of the Company’s assets: (1) a stockholder of the Company (immediately before the asset transfer) in exchange 
for or with respect to the Company’s securities; (2) an entity, fifty percent (50%) or more of the total value or voting power of which 
is owned, directly or indirectly, by the Company; (3) a person, that owns, directly or indirectly, fifty percent (50%) or more of the 
total value or voting power of all the outstanding stock of the Company; or (4) an entity, at least fifty percent (50%) of the total value 
or voting power of which is owned, directly or indirectly, by a person described in clause (3). For purposes of this subsection (iv), 
gross fair market value means the value of the assets of the Company, or the value of the assets being disposed of, determined 
without regard to any liabilities associated with such assets.  

Notwithstanding the foregoing, a Company transaction that does not constitute a change in control event under Code Section 409A(a)
(2)(A)(v) shall be not be considered a Change of Control for purposes of this Agreement.  

(e) Disability . “Disability” will mean that the Executive has been unable to perform his Company duties as the result of his 
incapacity due to physical or mental illness, and such inability, at least twenty-six (26) weeks after its commencement or one hundred and 
eighty (180) days in any consecutive twelve (12) month period, is determined to be total and permanent by a physician selected by the 
Company or its insurers and acceptable to Executive or Executive’s legal representative (such agreement as to acceptability not to be 
unreasonably withheld). Termination resulting from Disability may only be effected after at least thirty (30) days’ written notice by the 
Company of its intention to terminate the Executive’s employment. In the event that the Executive resumes the performance of 
substantially all of his duties hereunder before the termination of his employment becomes effective, the notice of intent to terminate will 
automatically be deemed to have been revoked.  

(f) Good Reason . “Good Reason” means Executive’s resignation within thirty (30) days following the expiration of any Company 
cure period following the occurrence of one or more of the following, without the Executive’s written consent: (i) the significant reduction 
of Executive’s duties, authority, responsibilities, job title or reporting relationships relative to Executive’s duties, authority, responsibilities, 
job title, or reporting relationships as in effect immediately prior to such reduction, or the assignment to Executive of such reduced duties, 
authority, responsibilities, job title, or reporting relationships; provided, however, that a reduction in position or responsibilities solely by 
virtue of a Change in Control shall not constitute “Good Reason”; (ii) a reduction of more than five percent of Executive’s Base Salary in 
any one year; (iii) a reduction by more than ten percent of Executive’s total target annual cash compensation in any  
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one year (which consists of Executive’s Base Salary plus target bonus incentive compensation); (iv) the material change in the geographic 
location at which Executive must perform services (for these purposes, the relocation of Executive to a facility that is more than twenty-
five (25) miles from Executive’s current employment location will be considered material); (v) the failure of the Company to obtain 
assumption of this Agreement by any successor; and (vi) the breach by the Company of a material provision of this Agreement. For 
purposes of clause (i), Executive’s duties, authority, responsibilities, job title and reporting relationships will be deemed to have 
been significantly reduced if Executive does not (a) hold at least the same title and position (including responsibility over at least the same 
functional areas as prior to the change of control) with the Company business or the business with which such business is operationally 
merged or subsumed (as, for example, where the President, Worldwide Sales and Distribution of the Company remains the President, 
Worldwide Sales and Distribution of the Company following a Change in Control where the Company becomes a wholly owned but 
separate operating subsidiary of the acquirer, but is not made the President, Worldwide Sales and Distribution of the acquiring 
corporation), or (b) remain a member of the executive officer management staff of the Company business or the business with such 
business is operationally merged or subsumed. Executive will not resign for Good Reason without first providing the Company with 
written notice within ninety (90) days of the event that Executive believes constitutes “Good Reason” specifically identifying the acts or 
omissions constituting the grounds for Good Reason and a reasonable cure period of not less than thirty (30) days following the date of 
such notice.  

7. Successors .  

(a) The Company’s Successors . Any successor to the Company (whether direct or indirect and whether by purchase, merger, 
consolidation, liquidation or otherwise) to all or substantially all of the Company’s business and/or assets will assume the obligations under 
this Agreement and agree expressly to perform the obligations under this Agreement in the same manner and to the same extent as the 
Company would be required to perform such obligations in the absence of a succession. For all purposes under this Agreement, the term 
“Company” will include any successor to the Company’s business and/or assets which executes and delivers the assumption agreement 
described in this Section 7(a) or which becomes bound by the terms of this Agreement by operation of law.  

(b) Executive’s Successors . The terms of this Agreement and all rights of Executive hereunder will inure to the benefit of, and be 
enforceable by, Executive’s personal or legal representatives, executors, administrators, successors, heirs, distributees, devisees and 
legatees.  

8. Notice .  

(a) General . Notices and all other communications contemplated by this Agreement will be in writing and will be deemed to have 
been duly given when personally delivered or when mailed by U.S. registered or certified mail, return receipt requested and postage 
prepaid. In the case of Executive, mailed notices will be addressed to him or her at the home address which he or she most recently 
communicated to the Company in writing. In the case of the Company, mailed notices will be addressed to its corporate headquarters, and 
all notices will be directed to the attention of its President.  

(b) Notice of Termination . Any termination by the Company for Cause or by Executive for Good Reason will be communicated by a 
notice of termination to the other party hereto given in accordance with Section 8(a) of this Agreement. Such notice will indicate the 
specific termination provision in this Agreement relied upon, will set forth in reasonable detail the facts and circumstances claimed to 
provide a basis for termination under the provision so indicated, and will specify the termination date (which will be not more than thirty 
(30) days after the giving of such notice). The failure by Executive to include in the notice any fact or circumstance which contributes to a 
showing of Good Reason will not waive any right of Executive hereunder or preclude Executive from asserting such fact or circumstance 
in enforcing his rights hereunder.  
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9. Miscellaneous Provisions .  

(a) No Duty to Mitigate . Executive will not be required to mitigate the amount of any payment contemplated by this Agreement, nor 
will any such payment be reduced by any earnings that Executive may receive from any other source.  

(b) Waiver . No provision of this Agreement will be modified, waived or discharged unless the modification, waiver or discharge is 
agreed to in writing and signed by Executive and by an authorized officer of the Company (other than Executive). No waiver by either 
party of any breach of, or of compliance with, any condition or provision of this Agreement by the other party will be considered a waiver 
of any other condition or provision or of the same condition or provision at another time.  

(c) Headings . All captions and section headings used in this Agreement are for convenient reference only and do not form a part of 
this Agreement.  

(d) Entire Agreement . This Agreement, together with any Employment Agreement, constitutes the entire agreement of the parties 
hereto and supersedes in their entirety all prior representations, understandings, undertakings or agreements (whether oral or written and 
whether expressed or implied) of the parties with respect to the subject matter hereof. No waiver, alteration, or modification of any of the 
provisions of this Agreement will be binding unless in writing and signed by duly authorized representatives of the parties hereto and 
which specifically mention this Agreement.  

(e) Choice of Law . The validity, interpretation, construction, and performance of this Agreement will be governed by the laws of the 
State of California (with the exception of its conflict of laws provisions). Any claims or legal actions by one party against the other arising 
out of the relationship between the parties contemplated herein (whether or not arising under this Agreement) will be commenced or 
maintained in any state or federal court located in the jurisdiction where Executive resides, and Executive and the Company hereby submit 
to the jurisdiction and venue of any such court.  

(f) Severability . The invalidity or unenforceability of any provision or provisions of this Agreement will not affect the validity or 
enforceability of any other provision hereof, which will remain in full force and effect.  

(g) Withholding . All payments made pursuant to this Agreement will be subject to withholding of applicable income and 
employment taxes.  

(h) Counterparts . This Agreement may be executed in counterparts, each of which will be deemed an original, but all of which 
together will constitute one and the same instrument.  
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IN WITNESS WHEREOF, each of the parties has executed this Agreement, in the case of the Company by its duly authorized officer, as 
of the day and year set forth below.  
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COMPANY   NETSUITE INC. 

  By:   /s/    D OUGLAS P. S OLOMO n          
  Title:   SVP, General Counsel & Secretary 

EXECUTIVE   By:   /s/    D EAN M ANSFIELD          
  Title:   President, Worldwide Sales and Distribution 



EXHIBIT 10.23 

NETSUITE INC.  

AMENDED AND RESTATED  
SEVERANCE AND CHANGE OF CONTROL AGREEMENT  

This Amended and Restated Severance and Change of Control Agreement (the “Agreement”) is made and entered into by and between 
Douglas P. Solomon (“Executive”) and NetSuite Inc. (the “Company”), effective as of December 24, 2008 (the “Effective Date”).  

RECITALS  

1. It is possible that the Company could terminate Executive’s employment with the Company and it is expected that the Company from 
time to time will consider the possibility of an acquisition by another company or other change of control. The Board of Directors of the 
Company (the “Board”) recognizes that such considerations can be a distraction to Executive and can cause Executive to consider alternative 
employment opportunities. The Board has determined that it is in the best interests of the Company and its stockholders to assure that the 
Company will have the continued dedication and objectivity of Executive, notwithstanding the possibility, threat or occurrence of such a 
termination of employment or the occurrence of a Change of Control (as defined herein) of the Company.  

2. The Board believes that it is in the best interests of the Company and its stockholders to provide Executive with an incentive to continue 
his employment and to motivate Executive to maximize the value of the Company for the benefit of its stockholders.  

3. The Board believes that it is imperative to provide Executive with certain severance benefits upon Executive’s termination of 
employment and with certain additional benefits upon a Change of Control. These benefits will provide Executive with enhanced financial 
security and incentive and encouragement to remain with the Company.  

4. This Agreement is intended to replace in its entirety the previous Severance and Change of Control Agreement entered into between the 
Company and Executive effective July 1, 2007 (the “Original Agreement”).  

5. Certain capitalized terms used in the Agreement are defined in Section 6 below.  

AGREEMENT  

NOW, THEREFORE, in consideration of the mutual covenants contained herein, the parties hereto agree as follows:  

1. Term of Agreement . This Agreement will terminate upon the date that all of the obligations of the parties hereto with respect to this 
Agreement have been satisfied.  

2. At-Will Employment . The Company and Executive acknowledge that Executive’s employment is and will continue to be at-will, as 
defined under applicable law, except as may otherwise be specifically provided under the terms of any written formal employment agreement 
between the Company and Executive (an “Employment Agreement”). If Executive’s employment terminates for any reason, including (without 
limitation) any termination not set forth in Section 3, Executive will not be entitled to any payments, benefits, damages, awards or compensation 
other than as provided by this Agreement.  

3. Severance Benefits .  

(a) Termination without Cause and not in Connection with a Change of Control . If the Company (or any Affiliate) terminates 
Executive’s employment with the Company (or any Affiliate), for a reason other  



than Cause, Executive becoming Disabled or Executive’s death at any time other than during the period commencing three (3) months 
before and ending twelve (12) months after a Change of Control, then, subject to Section 4, Executive will receive the following severance 
benefits from the Company:  

(i) Accrued Compensation . The Company will pay Executive all accrued but unpaid vacation, expense reimbursements, wages, 
and other benefits due to Executive under any Company-provided plans, policies, and arrangements.  

(ii) Severance Payment . Executive will be paid continuing payments of severance pay at a rate equal to Executive’s base salary 
rate, as then in effect, for twelve (12) months from the date of such termination of employment, to be paid periodically in accordance 
with the Company’s normal payroll policies.  

(iii) Pro-Rated Bonus Payment . Executive will receive a lump-sum severance payment equal to one hundred percent (100%) of 
Executive’s target bonus as in effect for the fiscal year in which Executive’s termination occurs, pro-rated by multiplying such bonus 
amount by a fraction, the numerator of which shall be the number of days from and including the first day of such fiscal year through 
and including the date of Executive’s termination, and the denominator of which shall be three-hundred and sixty-five (365).  

(iv) Equity . All of Executive’s unvested and outstanding equity awards that would have become vested had Executive 
remained in the employ of the Company for the twelve (12) month period following Executive’s termination of employment shall 
immediately vest and become exercisable as of the date of Executive’s termination. In addition, with respect to equity awards granted 
after July 1, 2007, Executive will have twelve (12) months following any such termination of employment in which to exercise any 
stock options, stock appreciation rights, or similar rights to acquire Company common stock, but in no event will such equity award 
be permitted to be exercised beyond the earlier of the original maximum term of such equity award or ten (10) years from the original 
grant date of such equity award.  

(v) Outplacement Benefits . If requested by Executive, the Company will pay the expense for outplacement benefits provided 
by a service to be determined by the Company in its discretion for a period of up to twelve (12) months following Executive’s 
termination.  

(vi) Continued Employee Benefits . Executive will receive Company-paid coverage for a period of twelve (12) months for 
Executive and Executive’s eligible dependents under the Company’s Benefit Plans.  

(vii) Payments or Benefits Required by Law . Executive will receive such other compensation or benefits from the Company as 
may be required by law (for example, Title X of the Consolidated Budget Reconciliation Act of 1985, as amended (“COBRA”)).  

(b) Termination without Cause or Resignation for Good Reason in Connection with a Change of Control . If during the period 
commencing three (3) months before and ending twelve (12) months after a Change of Control, (1) Executive terminates his employment 
with the Company (or any Affiliate) for Good Reason or (2) the Company (or any Affiliate) terminates Executive’s employment for other 
than Cause, Executive becoming Disabled or Executive’s death, then, subject to Section 4, Executive will receive the following severance 
from the Company:  

(i) Accrued Compensation . The Company will pay Executive all accrued but unpaid vacation, expense reimbursements, wages, 
and other benefits due to Executive under any Company-provided plans, policies, and arrangements.  

(ii) Severance Payment . Executive will receive a lump-sum severance payment equal to twelve (12) months of Executive’s 
annual base salary as in effect immediately prior to Executive’s termination date or (if greater) at the level in effect immediately prior 
to the Change of Control.  
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(iii) Bonus Payment . Executive will receive a lump-sum severance payment equal to one hundred percent (100%) of the higher 
of (i) Executive’s target bonus as in effect for the fiscal year in which the Change of Control occurs or (ii) Executive’s target bonus 
as in effect for the fiscal year in which Executive’s termination occurs.  

(iv) Equity . Executive will be entitled to accelerated vesting as to one hundred percent (100%) of the then unvested portion of 
all of Executive’s outstanding equity awards. In addition, with respect to equity awards granted after July 1, 2007, Executive will 
have twelve (12) months following any such termination of employment in which to exercise any stock options, stock appreciation 
rights, or similar rights to acquire Company common stock, but in no event will such equity award be permitted to be exercised 
beyond the earlier of the original maximum term of such equity award or ten (10) years from the original grant date of such equity 
award.  

(v) Continued Employee Benefits . Executive will receive Company-paid coverage for a period of twelve (12) months for 
Executive and Executive’s eligible dependents under the Company’s Benefit Plans.  

(vi) Outplacement Benefits . If requested by the Executive, the Company will pay the expense for outplacement benefits 
provided by a service to be determined by the Company in its discretion for a period of twelve (12) months following Executive’s 
termination.  

(vii) Payments or Benefits Required by Law . Executive will receive such other compensation or benefits from the Company as 
may be required by law (for example, COBRA).  

For purposes of Section 3(a) and (b), if Executive’s employment with the Company or one of its Affiliates terminates, he will not be 
determined to have been terminated without Cause, provided he continues to remain employed by the Company or one of its Affiliates (e.g., 
upon transfer from one Affiliate to another); provided, however, that the parties understand and acknowledge that any such termination could 
potentially result in Executive’s ability to resign for Good Reason under Section 3(b).  

(c) Disability; Death . If Executive’s employment with the Company (or any Affiliate) is terminated due to Executive’s becoming 
Disabled or Executive’s death, then Executive or Executive’s estate (as the case may be) will (i) receive the earned but unpaid base salary 
through the date of termination of employment, (ii) receive all accrued vacation, expense reimbursements and any other benefits due to 
Executive through the date of termination of employment in accordance with Company-provided or paid plans, policies and arrangements, 
and (iii) not be entitled to any other compensation or benefits from the Company except to the extent required by law (for example, 
COBRA).  

(d) Voluntary Resignation; Termination for Cause . If Executive voluntarily terminates Executive’s employment with the Company 
or any Affiliate (other than for Good Reason during the period that commences three (3) months before a Change of Control and ends 
twelve (12) months after a Change of Control) or if the Company (or any Affiliate) terminates Executive’s employment with the Company 
(or any Affiliate) for Cause, then Executive will (i) receive his earned but unpaid base salary through the date of termination of 
employment, (ii) receive all accrued vacation, expense reimbursements and any other benefits due to Executive through the date of 
termination of employment in accordance with established Company-provided or paid plans, policies and arrangements, and (iii) not be 
entitled to any other compensation or benefits (including, without limitation, accelerated vesting of any equity awards) from the Company 
except to the extent provided under agreement(s) relating to any equity awards or as may be required by law (for example, COBRA).  

(e) Exclusive Remedy . In the event of a termination of Executive’s employment, the provisions of this Agreement are intended to be 
and are exclusive and in lieu of and supersede any other rights or remedies to which Executive or the Company (or any Affiliate) may 
otherwise be entitled, whether at law, tort or contract (including, without limitation, Executive’s Employment Agreement and Original 
Agreement) or in equity. Executive will be entitled to no benefits, compensation or other payments or rights upon termination of 
employment other than those benefits expressly set forth in this Agreement.  
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4. Conditions to Receipt of Severance  

(a) Release of Claims Agreement . The receipt of any severance payments or benefits pursuant to this Agreement is subject to 
Executive signing and not revoking a separation agreement and release of claims in a form acceptable to the Company (the “Release”), 
which must become effective no later than the sixtieth (60th) day following Executive’s termination of employment (the “Release 
Deadline”), and if not, Executive will forfeit any right to severance payments or benefits under this Agreement. To become effective, the 
Release must be executed by Executive and any revocation periods (as required by statute, regulation, or otherwise) must have expired 
without Executive having revoked the Release. In addition, in no event will severance payments or benefits will be paid or provided until 
the Release actually becomes effective. In the event the termination occurs at a time during the calendar year where the Release Deadline 
could occur in the calendar year following the calendar year in which Executive’s termination occurs, then any severance payments or 
benefits under the this Agreement that would be considered Deferred Compensation Separation Benefits (as defined in Section 4(c)) will 
be paid on the first payroll date to occur during the calendar year following the calendar year in which such termination occurs, or such 
later time as required by (i) the payment schedule applicable to each payment or benefit as set forth in Section 3, (ii) the date the Release 
becomes effective, or (iii) Section 4(c).  

(b) Non-solicitation . Executive agrees, to the extent permitted by applicable law, that in the event the Executive receives severance 
pay or other benefits pursuant to Sections 3(a) and (b) above, for the nine (9) consecutive month period immediately following the date of 
Executive’s termination, Executive, as a condition to receipt of severance pay and benefits under Sections 3(a) and (b), will not directly or 
indirectly, solicit, induce, recruit, any employee of the Company to leave his employment either for Executive or for any other entity or 
person. In the event Executive violates the provisions of this Section 4(b), all severance pay and other benefits pursuant to Section 3 shall 
cease immediately.  

The covenant contained in this Section 4(b) hereof shall be construed as a series of separate covenants, one for each country, 
province, state, city or other political subdivision in which the Company currently engages in its business or, during the term of this 
Agreement, becomes engaged in its business. Except for geographic coverage, each such separate covenant shall be deemed identical in 
terms to the covenant contained in this Section 4(b). If, in any judicial proceeding, a court refuses to enforce any of such separate 
covenants (or any part thereof), then such unenforceable covenant (or such part) shall be eliminated from this Agreement to the extent 
necessary to permit the remaining separate covenants (or portions thereof) to be enforced. In the event that the provisions of this Section 4
(b) are deemed to exceed the time, geographic or scope limitations permitted by applicable law, then such provisions shall be reformed to 
the maximum time, geographic or scope limitations, as the case may be, permitted by applicable law.  

(c) Section 409A .  

(i) Notwithstanding anything to the contrary in this offer, no Deferred Payments (as defined below) or other severance benefits 
that otherwise are exempt from Section 409A (as defined below) pursuant to Treasury Regulation Section 1.409A-1(b)(9) shall 
become payable until Executive has a “separation from service” within the meaning of Section 409A.  

(ii) Further, if Executive is a “specified employee” within the meaning of Section 409A at the time of Executive’s separation 
from service (other than due to death), and the severance payments and benefits payable to Executive, if any, pursuant to the offer, 
when considered together with any other severance payments or separation benefits, are considered deferred compensation under 
Section 409A (together, the “Deferred Payments”), such Deferred Payments that otherwise are payable within the first six (6) months 
following Executive’s separation from service will become payable on the first payroll date that occurs on or after the date six 
(6) months and one (1) day following the date of Executive’s separation from service. All subsequent Deferred Payments, if any, will 
be payable in accordance with the payment schedule applicable to each payment or benefit. Notwithstanding anything herein to the 
contrary, in the event of Executive’s death following Executive’s separation from service but prior to the six (6) month anniversary 
of Executive’s separation from service (or any  
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later delay date), then any payments delayed in accordance with this paragraph will be payable in a lump sum as soon as 
administratively practicable after the date of Executive’s death and all other Deferred Payments will be payable in accordance with 
the payment schedule applicable to each payment or benefit. Each payment and benefit payable under the offer is intended to 
constitute a separate payment for purposes of Section 1.409A-2(b)(2) of the Treasury Regulations.  

(iii) Any severance payment that satisfies the requirements of the “short-term deferral” rule set forth in Section 1.409A-1(b)(4) 
of the Treasury Regulations shall not constitute Deferred Payments for purposes of the offer. Any severance payment that qualifies as 
a payment made as a result of an involuntary separation from service pursuant to Section 1.409A-1(b)(9)(iii) of the Treasury 
Regulations that does not exceed the Section 409A Limit shall not constitute Deferred Payments for purposes of the offer. For 
purposes of this subsection (iii), “Section 409A Limit” will mean the lesser of two (2) times: (i) Executive’s annualized 
compensation based upon the annual rate of pay paid to Executive during Executive’s taxable year preceding the Executive’s taxable 
year of Executive’s separation from service as determined under Treasury Regulation Section 1.409A-1(b)(9)(iii)(A)(1) and any 
Internal Revenue Service guidance issued with respect thereto; or (ii) the maximum amount that may be taken into account under a 
qualified plan pursuant to Section 401(a)(17) of the Code for the year in which Executive’s employment is terminated.  

(iv) The foregoing provisions are intended to comply with the requirements of Section 409A so that none of the severance 
payments and benefits to be provided under the offer will be subject to the additional tax imposed under Section 409A, and any 
ambiguities herein will be interpreted to so comply. Executive and the Company agree to work together in good faith to consider 
amendments to the offer and to take such reasonable actions which are necessary, appropriate or desirable to avoid imposition of any 
additional tax or income recognition prior to actual payment to Executive under Section 409A.  

5. Limitation on Payments . In the event that the severance and other benefits provided for in this Agreement or otherwise payable to 
Executive (i) constitute “parachute payments” within the meaning of Section 280G of the Internal Revenue Code of 1986, as amended (the 
“Code”) and (ii) but for this Section 5, would be subject to the excise tax imposed by Section 4999 of the Code, then Executive’s severance 
benefits under Section 3 will be either:  

(a) delivered in full, or  

(b) delivered as to such lesser extent which would result in no portion of such severance benefits being subject to excise tax under 
Section 4999 of the Code,  

whichever of the foregoing amounts, taking into account the applicable federal, state and local income taxes and the excise tax imposed by 
Section 4999, results in the receipt by Executive on an after-tax basis, of the greatest amount of severance benefits, notwithstanding that all or 
some portion of such severance benefits may be taxable under Section 4999 of the Code. Unless the Company and Executive otherwise agree in 
writing, any determination required under this Section 4 will be made in writing by the Company’s independent public accountants immediately 
prior to Change of Control (the “Accountants”), whose determination will be conclusive and binding upon Executive and the Company for all 
purposes. For purposes of making the calculations required by this Section 5, the Accountants may make reasonable assumptions and 
approximations concerning applicable taxes and may rely on reasonable, good faith interpretations concerning the application of Sections 280G 
and 4999 of the Code. The Company and Executive will furnish to the Accountants such information and documents as the Accountants may 
reasonably request in order to make a determination under this Section. The Company will bear all costs the Accountants may reasonably incur 
in connection with any calculations contemplated by this Section 5. If a reduction in severance and other benefits constituting “parachute 
payments” is necessary so that benefits are delivered to a lesser extent, reduction will occur in the following order: reduction of severance and 
pro-rata bonus; cancellation of vesting acceleration; reduction of COBRA continuation coverage; reduction of outplacement benefits.  
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6. Definition of Terms . The following terms referred to in this Agreement will have the following meanings:  

(a) Affiliate . “Affiliate” means the Company and any other parent or subsidiary corporation of the Company, as such terms are 
defined in Section 424(e) and (f) of the Code.  

(b) Benefit Plans . “Benefit Plans” means plans, policies or arrangements that the Company sponsors (or participates in) and that 
immediately prior to Executive’s termination of employment provide Executive and/or Executive’s eligible dependents with medical, 
dental, vision and similar benefits. Benefit Plans do not include any other type of benefit (including, but not by way of limitation, 
disability, life insurance, or retirement benefits). A requirement that the Company provide Executive and Executive’s eligible dependents 
with coverage under the Benefit Plans will not be satisfied unless the coverage is no less favorable than that provided to executives of the 
Company at any applicable time during the period Executive is entitled to receive severance pursuant to Section 3. The Company may, at 
its option, satisfy any requirement that the Company provide coverage under any Benefit Plan by (i) reimbursing Executive’s premiums 
under COBRA after Executive has properly elected continuation coverage under COBRA (in which case Executive will be solely 
responsible for electing such coverage for his eligible dependents), or (ii) providing coverage under a separate plan or plans providing 
coverage that is no less favorable.  

(c) Cause . “Cause” means (i) Executive’s failure to devote sufficient time and effort to the performance of his duties; 
(ii) Executive’s continued failure to perform his employment duties, (iii) Executive’s repeated unexplained or unjustified absences from 
the Company; (iv) Executive’s material and willful violation of any federal or state law which if made public would injure the business or 
reputation of the Company; (v) Executive’s refusal or willful failure to act in accordance with any specific lawful direction or order of the 
Company or stated written policy of the Company; (vi) Executive’s commission of any act of fraud with respect to the Company; or 
(vii) Executive’s conviction of, or plea of nolo contendere to, a felony or a crime involving moral turpitude causing material harm to the 
standing and reputation of the Company, in each case as reasonably determined by the Company or the Board of Directors of the Company 
(the “Board”). The Company may not terminate the employment of an Executive under clause (i), (ii), or (iii) above unless the Company 
(1) provides Executive with a written notice that specifically sets forth the factual basis to support the Company’s right to terminate 
Executive’s employment under clause (i), (ii), or (iii) above, and (2) permits Executive to cure such failure, to the Company’s satisfaction, 
within 10 business days after receiving such notice.  

(d) Change of Control . “Change of Control” means the occurrence of any of the following:  

(i) Any “person” (as such term is used in Sections 13(d) and 14(d) of the Securities Exchange Act of 1934, as amended), except 
Tako Ventures, LLC, or an affiliate of Tako Ventures, LLC, that becomes the “beneficial owner” (as defined in Rule 13d-3 under 
said Act), directly or indirectly, of securities of the Company representing more than fifty percent (50%) of the total voting power 
represented by, or more than fifty percent (50%) of the fair value of, the Company’s then outstanding voting securities; provided, 
however, that for purposes of this subsection (d), the acquisition of additional securities by any one person, who is considered to own 
more than fifty percent (50%) of the total voting power of the securities of the Company shall not be considered a Change of Control; 
or  

(ii) Any action or event occurring within an one-year period, as a result of which less than a majority of the directors are 
Incumbent Directors. “Incumbent Directors” will mean directors who either (A) are directors of the Company as of the date hereof, 
or (B) are elected, or nominated for election, to the Board with the affirmative votes of a majority of the Incumbent Directors at the 
time of such election or nomination (but will not include an individual whose election or nomination is in connection with an actual 
or threatened proxy contest relating to the election of directors to the Company); or  

(iii) The consummation of a merger or consolidation of the Company with any other corporation, other than a merger or 
consolidation which would result in the voting securities of the Company outstanding immediately prior thereto continuing to 
represent (either by remaining outstanding or by  
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being converted into voting securities of the surviving or resulting entity, including any parent holding company) at least fifty percent 
(50%) of the total voting power represented by the voting securities of the Company or such surviving or resulting entity outstanding 
immediately after such merger or consolidation; or  

(iv) A change in the ownership of a substantial portion of the Company’s assets which occurs on the date that any person 
acquires (or has acquired during the 12-month period ending on the date of the most recent acquisition by such person or persons) 
assets from the Company that have a total gross fair market value equal to or more than fifty percent (50%) of the total fair market 
value of all of the assets of the Company immediately prior to such acquisition or acquisitions; provided, however, that for purposes 
of this Section 6(d)(iv), a transfer of assets by the Company to any of the following shall not constitute a change in the ownership of 
a substantial portion of the Company’s assets: (1) a stockholder of the Company (immediately before the asset transfer) in exchange 
for or with respect to the Company’s securities; (2) an entity, fifty percent (50%) or more of the total value or voting power of which 
is owned, directly or indirectly, by the Company; (3) a person, that owns, directly or indirectly, fifty percent (50%) or more of the 
total value or voting power of all the outstanding stock of the Company; or (4) an entity, at least fifty percent (50%) of the total value 
or voting power of which is owned, directly or indirectly, by a person described in clause (3). For purposes of this subsection (iv), 
gross fair market value means the value of the assets of the Company, or the value of the assets being disposed of, determined 
without regard to any liabilities associated with such assets.  

Notwithstanding the foregoing, a Company transaction that does not constitute a change in control event under Code Section 409A(a)
(2)(A)(v) shall be not be considered a Change of Control for purposes of this Agreement.  

(e) Disability . “Disability” will mean that the Executive has been unable to perform his Company duties as the result of his 
incapacity due to physical or mental illness, and such inability, at least twenty-six (26) weeks after its commencement or one hundred and 
eighty (180) days in any consecutive twelve (12) month period, is determined to be total and permanent by a physician selected by the 
Company or its insurers and acceptable to Executive or Executive’s legal representative (such agreement as to acceptability not to be 
unreasonably withheld). Termination resulting from Disability may only be effected after at least thirty (30) days’ written notice by the 
Company of its intention to terminate the Executive’s employment. In the event that the Executive resumes the performance of 
substantially all of his duties hereunder before the termination of his employment becomes effective, the notice of intent to terminate will 
automatically be deemed to have been revoked.  

(f) Good Reason . “Good Reason” means Executive’s resignation within thirty (30) days following the expiration of any Company 
cure period following the occurrence of one or more of the following, without the Executive’s written consent: (i) the significant reduction 
of Executive’s duties, authority, responsibilities, job title or reporting relationships relative to Executive’s duties, authority, responsibilities, 
job title, or reporting relationships as in effect immediately prior to such reduction, or the assignment to Executive of such reduced duties, 
authority, responsibilities, job title, or reporting relationships; provided, however, that a reduction in position or responsibilities solely by 
virtue of a Change in Control shall not constitute “Good Reason”; (ii) a reduction of more than five percent of Executive’s Base Salary in 
any one year; (iii) a reduction by more than ten percent of Executive’s total target annual cash compensation in any one year (which 
consists of Executive’s Base Salary plus target bonus incentive compensation); (iv) the material change in the geographic location at which 
Executive must perform services (for these purposes, the relocation of Executive to a facility that is more than twenty-five (25) miles from 
Executive’s current employment location will be considered material); (v) the failure of the Company to obtain assumption of this 
Agreement by any successor; and (vi) the breach by the Company of a material provision of this Agreement. For purposes of clause 
(i), Executive’s duties, authority, responsibilities, job title and reporting relationships will be deemed to have been significantly 
reduced if Executive does not (a) hold at least the same title and position (including responsibility over at least the same functional areas 
as prior to the change of control) with the Company business or the business with which such business is operationally  
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merged or subsumed (as, for example, where the Vice President, Legal and Corporate Affairs of the Company remains the Vice President, 
Legal and Corporate Affairs of the Company following a Change in Control where the Company becomes a wholly owned but separate 
operating subsidiary of the acquirer, but is not made the Vice President, Legal and Corporate Affairs of the acquiring corporation), or 
(b) remain a member of the executive officer management staff of the Company business or the business with such business is 
operationally merged or subsumed. Executive will not resign for Good Reason without first providing the Company with written notice 
within ninety (90) days of the event that Executive believes constitutes “Good Reason” specifically identifying the acts or omissions 
constituting the grounds for Good Reason and a reasonable cure period of not less than thirty (30) days following the date of such notice.  

7. Successors .  

(a) The Company’s Successors . Any successor to the Company (whether direct or indirect and whether by purchase, merger, 
consolidation, liquidation or otherwise) to all or substantially all of the Company’s business and/or assets will assume the obligations under 
this Agreement and agree expressly to perform the obligations under this Agreement in the same manner and to the same extent as the 
Company would be required to perform such obligations in the absence of a succession. For all purposes under this Agreement, the term 
“Company” will include any successor to the Company’s business and/or assets which executes and delivers the assumption agreement 
described in this Section 7(a) or which becomes bound by the terms of this Agreement by operation of law.  

(b) Executive’s Successors . The terms of this Agreement and all rights of Executive hereunder will inure to the benefit of, and be 
enforceable by, Executive’s personal or legal representatives, executors, administrators, successors, heirs, distributees, devisees and 
legatees.  

8. Notice .  

(a) General . Notices and all other communications contemplated by this Agreement will be in writing and will be deemed to have 
been duly given when personally delivered or when mailed by U.S. registered or certified mail, return receipt requested and postage 
prepaid. In the case of Executive, mailed notices will be addressed to him or her at the home address which he or she most recently 
communicated to the Company in writing. In the case of the Company, mailed notices will be addressed to its corporate headquarters, and 
all notices will be directed to the attention of its President.  

(b) Notice of Termination . Any termination by the Company for Cause or by Executive for Good Reason will be communicated by a 
notice of termination to the other party hereto given in accordance with Section 8(a) of this Agreement. Such notice will indicate the 
specific termination provision in this Agreement relied upon, will set forth in reasonable detail the facts and circumstances claimed to 
provide a basis for termination under the provision so indicated, and will specify the termination date (which will be not more than thirty 
(30) days after the giving of such notice). The failure by Executive to include in the notice any fact or circumstance which contributes to a 
showing of Good Reason will not waive any right of Executive hereunder or preclude Executive from asserting such fact or circumstance 
in enforcing his rights hereunder.  

9. Miscellaneous Provisions .  

(a) No Duty to Mitigate . Executive will not be required to mitigate the amount of any payment contemplated by this Agreement, nor 
will any such payment be reduced by any earnings that Executive may receive from any other source.  

(b) Waiver . No provision of this Agreement will be modified, waived or discharged unless the modification, waiver or discharge is 
agreed to in writing and signed by Executive and by an authorized officer of the Company (other than Executive). No waiver by either 
party of any breach of, or of compliance with, any condition or provision of this Agreement by the other party will be considered a waiver 
of any other condition or provision or of the same condition or provision at another time.  
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(c) Headings . All captions and section headings used in this Agreement are for convenient reference only and do not form a part of 
this Agreement.  

(d) Entire Agreement . This Agreement, together with any Employment Agreement, constitutes the entire agreement of the parties 
hereto and supersedes in their entirety all prior representations, understandings, undertakings or agreements (whether oral or written and 
whether expressed or implied) of the parties with respect to the subject matter hereof. No waiver, alteration, or modification of any of the 
provisions of this Agreement will be binding unless in writing and signed by duly authorized representatives of the parties hereto and 
which specifically mention this Agreement.  

(e) Choice of Law . The validity, interpretation, construction, and performance of this Agreement will be governed by the laws of the 
State of California (with the exception of its conflict of laws provisions). Any claims or legal actions by one party against the other arising 
out of the relationship between the parties contemplated herein (whether or not arising under this Agreement) will be commenced or 
maintained in any state or federal court located in the jurisdiction where Executive resides, and Executive and the Company hereby submit 
to the jurisdiction and venue of any such court.  

(f) Severability . The invalidity or unenforceability of any provision or provisions of this Agreement will not affect the validity or 
enforceability of any other provision hereof, which will remain in full force and effect.  

(g) Withholding . All payments made pursuant to this Agreement will be subject to withholding of applicable income and 
employment taxes.  

(h) Counterparts . This Agreement may be executed in counterparts, each of which will be deemed an original, but all of which 
together will constitute one and the same instrument.  
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IN WITNESS WHEREOF, each of the parties has executed this Agreement, in the case of the Company by its duly authorized officer, as 
of the day and year set forth below.  
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COMPANY   NETSUITE INC. 

  By:   /s/    J AMES M C G EEVER          
  Title:   Chief Financial Officer 

EXECUTIVE   By:   /s/    D OUGLAS P. S OLOMON          
  Title:   SVP, General Counsel & Secretary 



EXHIBIT 21.1 

SUBSIDIARIES OF THE REGISTRANT  
   

Subsidiary name    
Jurisdiction of  
incorporation 

NetSuite Australia PTY LTD    Australia 
NetSuite Canada Inc.    Canada 
NetSuite Hong Kong Limited    Hong Kong 
NetSuite K.K.    Japan 
NetSuite (Philippines) Inc.    Philippines 
NetSuite Software (Asia Pacific) Pte. Ltd.    Singapore 
NetSuite UK Limited    United Kingdom 
OpenAir, Inc.    Massachusetts 



EXHIBIT 23.1 

CONSENT OF INDEPENDENT REGISTERED PUBLIC ACCOUNTING  FIRM  

The Board of Directors  
NetSuite Inc.:  

We consent to the incorporation by reference in the registration statements on Form S-8 (Nos. 333-157307, 333-153039, and 333-148290) of 
NetSuite Inc. of our report dated March 11, 2009, with respect to the consolidated balance sheets of NetSuite Inc. and subsidiaries as of 
December 31, 2008 and 2007, and the related consolidated statements of operations, convertible preferred stock and stockholders’ equity / 
(deficit), and cash flows for each of the years in the three-year period ended December 31, 2008, the related financial statement schedule, and the 
effectiveness of internal control over financial reporting as of December 31, 2008, which report appears in the December 31, 2008, Annual 
Report on Form 10-K of NetSuite Inc.  

/s/    KPMG LLP  

Mountain View, California  
March 11, 2009  



EXHIBIT 31.1 

CERTIFICATION PURSUANT TO RULE 13a-14(a) OR 15d-14(a) OF  
THE SECURITIES EXCHANGE ACT OF 1934,  

AS ADOPTED PURSUANT TO SECTION 302 OF  
THE SARBANES-OXLEY ACT OF 2002  

I, Zachary Nelson, certify that:  

1. I have reviewed this Annual Report on Form 10-K of NetSuite Inc.;  

2. Based on my knowledge, this report does not contain any untrue statement of a material fact or omit to state a material fact necessary to 
make the statements made, in light of the circumstances under which such statements were made, not misleading with respect to the period 
covered by this report;  

3. Based on my knowledge, the financial statements, and other financial information included in this report, fairly present in all material 
respects the financial condition, results of operations and cash flows of the registrant as of, and for, the periods presented in this report;  

4. The registrant’s other certifying officer and I are responsible for establishing and maintaining disclosure controls and procedures (as 
defined in Exchange Act Rules 13a-15(e) and 15d-15(e)) and internal control over financial reporting (as defined in Exchange Act Rules 13a-15
(f) and 15d-15(f)) for the registrant and have:  

a) Designed such disclosure controls and procedures, or caused such disclosure controls and procedures to be designed under our 
supervision, to ensure that material information relating to the registrant, including its consolidated subsidiaries, is made known to us by 
others within those entities, particularly during the period in which this report is being prepared;  

b) Designed such internal control over financial reporting, or caused such internal control over financial reporting to be designed 
under our supervision, to provide reasonable assurance regarding the reliability of financial reporting and the preparation of financial 
statements for external purposes in accordance with generally accepted accounting principles;  

c) Evaluated the effectiveness of the registrant’s disclosure controls and procedures and presented in this report our conclusions about 
the effectiveness of the disclosure controls and procedures, as of the end of the period covered by this report based on such evaluation; and  

d) Disclosed in this report any change in the registrant’s internal control over financial reporting that occurred during the registrant’s 
most recent fiscal quarter (the registrant’s fourth fiscal quarter in the case of an annual report) that has materially affected, or is reasonably 
likely to materially affect, the registrant’s internal control over financial reporting; and  

5. The registrant’s other certifying officer and I have disclosed, based on our most recent evaluation of internal control over financial 
reporting, to the registrant’s auditors and the audit committee of the registrant’s board of directors (or persons performing the equivalent 
functions):  

a) All significant deficiencies and material weaknesses in the design or operation of internal control over financial reporting which 
are reasonably likely to adversely affect the registrant’s ability to record, process, summarize and report financial information; and  

b) Any fraud, whether or not material, that involves management or other employees who have a significant role in the registrant’s 
internal control over financial reporting.  

Date: March 13, 2009  
   

By:   / S /    Z ACHARY N ELSON         
  Zachary Nelson 
  President and Chief Executive Officer 
  (Principal Executive Officer) 



EXHIBIT 31.2 

CERTIFICATION PURSUANT TO RULE 13a-14(a) OR 15d-14(a) OF THE  
SECURITIES EXCHANGE ACT OF 1934,  

AS ADOPTED PURSUANT TO SECTION 302 OF  
THE SARBANES-OXLEY ACT OF 2002  

I, James McGeever, certify that:  

1. I have reviewed this Annual Report on Form 10-K of NetSuite Inc.;  

2. Based on my knowledge, this report does not contain any untrue statement of a material fact or omit to state a material fact necessary to 
make the statements made, in light of the circumstances under which such statements were made, not misleading with respect to the period 
covered by this report;  

3. Based on my knowledge, the financial statements, and other financial information included in this report, fairly present in all material 
respects the financial condition, results of operations and cash flows of the registrant as of, and for, the periods presented in this report;  

4. The registrant’s other certifying officer and I are responsible for establishing and maintaining disclosure controls and procedures (as 
defined in Exchange Act Rules 13a-15(e) and 15d-15(e)) and internal control over financial reporting (as defined in Exchange Act Rules 13a-15
(f) and 15d-15(f)) for the registrant and have:  

a) Designed such disclosure controls and procedures, or caused such disclosure controls and procedures to be designed under our 
supervision, to ensure that material information relating to the registrant, including its consolidated subsidiaries, is made known to us by 
others within those entities, particularly during the period in which this report is being prepared;  

b) Designed such internal control over financial reporting, or caused such internal control over financial reporting to be designed 
under our supervision, to provide reasonable assurance regarding the reliability of financial reporting and the preparation of financial 
statements for external purposes in accordance with generally accepted accounting principles;  

c) Evaluated the effectiveness of the registrant’s disclosure controls and procedures and presented in this report our conclusions about 
the effectiveness of the disclosure controls and procedures, as of the end of the period covered by this report based on such evaluation; and  

d) Disclosed in this report any change in the registrant’s internal control over financial reporting that occurred during the registrant’s 
most recent fiscal quarter (the registrant’s fourth fiscal quarter in the case of an annual report) that has materially affected, or is reasonably 
likely to materially affect, the registrant’s internal control over financial reporting; and  

5. The registrant’s other certifying officer and I have disclosed, based on our most recent evaluation of internal control over financial 
reporting, to the registrant’s auditors and the audit committee of the registrant’s board of directors (or persons performing the equivalent 
functions):  

a) All significant deficiencies and material weaknesses in the design or operation of internal control over financial reporting which 
are reasonably likely to adversely affect the registrant’s ability to record, process, summarize and report financial information; and  

b) Any fraud, whether or not material, that involves management or other employees who have a significant role in the registrant’s 
internal control over financial reporting.  

Date: March 13, 2009  
   

By:   / S /    J AMES M C G EEVER          
  James McGeever 
  Chief Financial Officer 
  (Principal Financial Officer) 



EXHIBIT 32.1 

CERTIFICATION OF CHIEF EXECUTIVE OFFICER AND CHIEF FINANCIAL OFFICER  
PURSUANT TO  

18 U.S.C. SECTION 1350,  
AS ADOPTED PURSUANT TO  

SECTION 906 OF THE SARBANES-OXLEY ACT OF 2002  

In connection with the Annual Report on Form 10-K of NetSuite Inc. for the annual period ended December 31, 2008 as filed with the 
Securities and Exchange Commission on the date hereof (the “Report”), Zachary Nelson, as Chief Executive Officer of NetSuite Inc., hereby 
certifies, pursuant to 18 U.S.C. Section 1350, as adopted pursuant to Section 906 of the Sarbanes-Oxley Act of 2002, that, to the best of his 
knowledge the Report fully complies with the requirements of Section 13(a) or 15(d) of the Securities Exchange Act of 1934, and the 
information contained in the Report fairly presents, in all material respects, the financial condition and results of operations of NetSuite Inc.  
   

In connection with the Annual Report on Form 10-K of NetSuite Inc. for the annual period ended December 31, 2008 as filed with the 
Securities and Exchange Commission on the date hereof (the “Report”), James McGeever, as Chief Financial Officer of NetSuite Inc., hereby 
certifies, pursuant to 18 U.S.C. Section 1350, as adopted pursuant to Section 906 of the Sarbanes-Oxley Act of 2002, that, to the best of his 
knowledge the Report fully complies with the requirements of Section 13(a) or 15(d) of the Securities Exchange Act of 1934, and the 
information contained in the Report fairly presents, in all material respects, the financial condition and results of operations of NetSuite Inc.  
   

Date: March 13, 2009     By:   / S /    Z ACHARY N ELSON         
        Zachary Nelson 
        President and Chief Executive Officer 

Date: March 13, 2009     By:   / S /    J AMES M C G EEVER         
        James McGeever 
        Chief Financial Officer 


